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THE ANTIARSON ACT OF 1982 

WEDNESDAY, MAY 19. 1982 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:40 a.m., in room B- 
352,  Rayburn  House Office Building,  Hon.  William J.  Hughes 
(chairman of the subcommittee) presiding. 

Present: Representatives Hughes and Sawyer. 
Staff present: Hayden W. Gregory, counsel; Eric E. Sterling, as- 

sistant counsel; and Deborah K. Owen, associate counsel. 
Mr. HUGHES. The Subcommittee on Crime of the House Judiciary 

Committee will come to order. 
The Chair has received a request to cover this hearing in whole 

or in part by television broadcast, radio broadcast, still photogra- 
phy, or by other similar methods. In accordance with Committee 
Rule 5(a), permission will be granted unless there is an objection. 

Is there objection? Hearing none, such coverage will be permit- 
ted. 

[The text of H.R. 6377 follows:] 

(1) 



97TH CONGRESS 
2D SESSION H. R. 6377 

To amend title 18, United States Code, to clarify the applicability of offenses 
involving explosives and Fire. 

m THE HOUSE OF REPRESENTATIVES 

MAY 13, 1982 

Mr. HUGHES (for himself, Mr. SAWYEB, Mr. RODIXO, and Mr. MOAKLEY) intro- 
duced the following bill; which was referred to the Committee on the 
Judiciary 

A BILL 
To amend title 18, United States Code, to clarify the 

applicability of offenses involving explosives and fire. 

1 Be it enacted by the Senate and House of Represenla- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Anti-Arson Act of 1982". 

4 OFFENSES INVOLVING FIKE 

5 SEC. 2. (a) Subsections (e) and (0 of section 844 of title 

6 18, United States Code, are each amended by inserting "fire 

7 or" after "by means of" each place it appears. 

8 (b) Section 844(h)(1) of title 18, United States Code, is 

9 amended by inserting "fire or" after "uses". 



2 

1 (c) Section 844(i) of title 18, United States Code, is 

2 amended by inserting "or maliciously substantially damages 

3 or destroys, or attempts to substantially damage or destroy, 

4 by means of fire," after "an explosive,". 

o 



Mr. HUGHES. This morning, the Subcommittee on Crime will ex- 
amine a proposal to clarify the Federal jurisdiction in arson. Last 
week, Hal Sawyer, the ranking Republican member of the Subcom- 
mittee on Crime, Peter W. Rodino, the chairman of the Judiciary 
Committee, Congressman Joseph Moakley, from Massachusetts, 
and I introduced H.R. 6377 in response to the problem facing Fed- 
eral prosecutors in the prosecution of arson-related offenses. Last 
month Senator John Glenn, of Ohio, introduced a similar bill, S. 
2438. 

These bills are necessary because section 844 of title 18, enacted 
as part of title XI of the Organized Crime Control Act, is limited in 
its applicability to arson to only those cases that are caused by 
means of an explosive. Our witnesses will be discussing the impli- 
cations of that limitation and how the courts have construed the 
definition of explosive. 

The proposal to make the changes set forth in H.R. 6377 and S. 
2438 has really been around for some time. Last fall it was high- 
lighted as one of the recommendations of the Attorney General's 
Task Force on Violent Crime. As early as 1971, the Brown Commis- 
sion recommended clarification of this particular offense. 

The language of H.R. 6377 was first introduced last November 19 
as a section of the larger bill, H.R. 5043, which would have trans- 
ferred the arson, explosive and firearms enforcement functions of 
the Treasury Department's Bureau of Alcohol, Tobacco, and Fire- 
arms to the Department of Justice. At a hearing on H.R. 5043 last 
December 16, favorable comment on the arson clarification lan- 
guage was received from the Joint Council of National Fire Service 
Organizations and a number of other witnesses. 

Today we are pleased to hear from John Glenn, the senior Sena- 
tor from Ohio, who has been a leader in the national effort to bring 
focused attention to the arson problem. 

Representing the administration is Robert Powis, the Deputy As- 
sistant Secretary of the Treasury for Enforcement. Enforcement of 
section 844 of title 18 is within the jurisdiction of the Treasury De- 
partment. 

Testifying on behalf of the insurance industry is J. C. Mullen, 
vice president for property claims of the Commercial Union Insur- 
ance Cos. headquartered in Boston, Mass. 

Our first witness this morning, as I indicated, is Senator John 
Glenn. The Senator, as the first American astronaut to circle the 
Earth, really needs little introduction. But I want to add that in 
addition to his renowned service in the U.S. Marine Corps, the Sen- 
ator had extensive experience as a business executive before he 
was elected to the U.S. Senate in 1974. Senator Glenn has been a 
leading spokesman to alert the Nation to the arson problem since 
early in his first term. 

Senator, we are delighted to have you with us this morning. We 
have your statement which, without objection, will be made a part 
of the record in full, and you may proceed as you see fit. 



TESTIMONY OF HON. JOHN GLENN, U.S. SENATOR FROM THE 
STATE OF OHIO 

Senator GLENN. Thank you very much, Mr. Chairman. I am 
pleased to have the opportunity to testify this morning about legis- 
lation concerning Federal jurisdiction over arson. I thank you very 
much for your able leadership and your interest in this particular 
area. 

I also want to thank the chairman for his leadership and interest 
in the continued existence and viability of the arson enforcement 
program of BATF—the Bureau of Alcohol, Tobacco and Firearms. 
BATF has led the Federal enforcement effort against the deadly 
billion dollar crime of arson. Legislation which will be discussed 
before the subcommittee today will improve the ability of this and 
other Federal agencies to investigate and prosecute arson offenses. 

Because of my interest in combating the devastating crime of 
arson, I have introduced anti-arson legislation in the last three Con- 
gresses. Arson is our fastest-growing crime. It has quadrupled in 
the last 10 years. It is estimated that arson costs now at least $1.5 
billion a year and indirect costs of up to $15 billion per year. It is 
one of the most hard-to-detect smd hard-to-prosecute of any on our 
crime list. 

Last January, I introduced S. 294, the Anti-Arson Act of 1981. Al- 
though the bill has had some setbacks in past years, I am hopeful 
that it will pass this year. And recently there have been indica- 
tions that the Senate Grovernmental Affairs Committee may take 
favorable action on the portion of S. 294 which would require the 
FBI to permemently classify arson as a part I or major crime for 
purposes of its UCR, the Uniform Crime Reports. 

Let me add that I was surprised when I got into this several 
years ago to find that there had been no changes made in part I 
crimes since they were first established some 30 years ag:o by the 
FBI. They turned that job over to the National Association of 
Chiefs of Police, which has kept the same format for crime report- 
ing, without change, up until the time we mandated by legislation 
that arson be put on as a part I crime. That mandate is temporary 
now, and we need to make it permanent with this legislation. 

With arson as the fastest-growing crime, it is ridiculous that it 
would still be considered in the same category as public drunkeness 
and vagrancy and minor crimes like that. You could literally go to 
New York, torch the World Trade Center, kill a thousand people in 
the process, and it would not be considered as serious a crime, how- 
ever, if you went down below, stole a car, went joy-riding around 
Manhattem awhile, drove over to New Jersey and left the car—that 
would be a part I crime. Conversely, torching the World Trade 
Center would not be a "part I" crime. 

So, I think we have to classify arson as a part I crime, so that we 
start gathering the statistics on it, so we know the enormity of the 
problem, and then, hopefully, we can deal with it. Crimes that are 
on the part I crime list are the ones that get the most attention, 
they get the most money advanced for them, they have the most 
Erograms set up to deal with them, whether it is at the Federal, 
tate, or local levels. Accordingly, I hope the subcommittee will 

consider a similar provision in connection with its work here today. 

15-156 0-83 



In April, I introduced S. 2438. This bill would amend title 18 of 
the United States Code, subsection 844 (f) and (i), to add the words 
"or fire" after the word "explosive" where it appears in those sub- 
sections. 

Currently, Federal jurisdiction extends over arsons started by an 
explosion where property used in or affecting interstate or foreign 
commerce is involved. The bill would allow Federal law enforce- 
ment agencies to investigate and prosecute arsons started by fire as 
well as by explosion. 

The bill would not make arson a Federal crime except where it 
involved property used in or affecting interstate or foreign com- 
merce, or Federal property. Thus, the bill represents only a mini- 
mal expansion of current Federal jurisdiction. 

If S. 2438 is enacted, it would eliminate problems of proof that 
often arise when gasoline or other flammable liquids are used to 
start arson fires. It would also resolve a split of authority among 
several U.S. circuit courts of appeals wherein the ninth circuit has 
held that Federal jurisdiction does not exist over arson. 

S. 2438 follows the recommendation of the Attorney General's 
Task Force on Crime. The aim of S. 2438 is also supported by the 
administration. 

I ask that my statement introducing S. 2438, which was reprint- 
ed in the April 27 Congressional Record, be included in the record 
at the conclusion of my remarks. 

Mr. HUGHES. Without objection, so ordered. 
Senator GLENN. H.R. 6377, which the distinguished chairman re- 

cently introduced, is similar to S. 2438. The bill would amend sub- 
sections (e), (f), and (hXD by adding arson to the offenses set forth 
in those subsections—offenses which involve explosive materials. 
The bill would also amend subsection 844(i) to add arson which 
"maliciously substantially damages or destroys . . ." Subsection 
844(i) proscribes the use of explosives to damage or destroy proper- 
ty used in or affecting interstate or foreign commerce. 

While I support the thrust of H.R. 6377, I am a little afraid that 
the wording of section 2(c) may result in inconsistent interpreta- 
tions by the courts. Specifically, the term "substantially" is some- 
what vague, and what might appear "substantial" to one court, or 
jury, may not appear so to another. Further, it is unclear how ju- 
risdiction would be determined under this standard; that is, wheth- 
er it would depend on a certain amount of financial loss, a certain 
percentage of property destruction, or upon some other measure. 

I will not go further on this matter, except to point out that the 
previously mentioned split of authority highlights the potential for 
confusion in this area. I hope there are other witnesses here today 
who will be able to shed additional light on this subject. 

I thank you very much, Mr. Chairman, for your courtesy in per- 
mitting me to testify this morning. 

[The attachment to Senator Glenn's statement follows:] 
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• Mr. QLENN. Mr. Pmldent. the bUl 
that I un tntrodudng today would 
amend UUe 18 of the United 8UtM 
Code. Sec. 844(r>and(l)toaddtb« 
«ordi "or nre" aitw the word **«xpU>-' 
sive" when It antean tn thoae lubieo* 
tlooa. Currentlj. Psdcnl jiulKUcCUm 
c^liu over anona it«it*d tv >& axplUy. 
•km when property used ID or atf ee^ t 
tog tntenutA or (orelfn eommnoe !• 
tDTOlTed. The bill would allow Federtl 
law enforcement aiendei to liivcsU- 
cmte and prosecute anons ctarted br 
tin ai well ai by explosion, the bUl 
would Dot make arson a Fsderal erlmo 
except wb«r« tt tnTolred lntentat« or 
fortifn eommerat. Tbua. the bUl rei^- 

. re—Ota otily a minimal erpanaion ot 
current Fedaral Jurladletlon. 

, Tb* Mn foUowa the raoommeodaUoo 
. of the Atloraey Oeoermll Taak Foroa 
on CMme. Recommendation Tt atatea 
aa-loUowa: 

tea 

»««• ta taiTolTad •houM be i 
allow PaduW law i 

•Ucau and pro—ute i atarted by' 
fire ai well ai by explOilatL 

The admlntstratlon also support! 
the aim of thl5 lectolatlon. I ask unanl- 
moua cooaent that the applicable por- 
tion of the October 33. IMl statement 
by WOllam Prench Smith on violent 
crime be placed In the record at the 
amcludon of my remartft.^ —^  ^ , 

For purpoaee of sectiaDTS^ "ezpb>- 
ftTC" la broadly deClDcd by lubaectlon 
M4<i) to tndude. Dot only azploalvea 
In the ifloerle aoiBe, but tnesodtory d»- 
Tlcea and chcmkal oompouDda. which 
when mixed with an oxldlwr may • 
cause an czplooloa. Bavever. whether 
Jurisdiction exists In a partteular case 
often depends upon the use of a suty 
•tance. such as tuoUne. with aa oil- 
dlxer. In quantities sufflclei>t to MUM 
an explosion. 

By »ii»»it«*Hwy uie technical dlitlne- 
Uoa between exptoelvea iDd fire, the 
bOl wfl] faellltau the tnTeetlcmtloo and 
prowcutlon ot anona. itotlcularty 
ihoM started by gaaoUne s^ similar 
subatanoea. The elimination of this 
distinction will otarlat* the necanlty of 
prorlnc that at the time an arson was 
committed, such a substanee was In an 
ezploalTe stat«. Quite often this la an 
onerous taak reoutrlnf consklerahle !&• 
restlsatlye time and effort and reault- 
tnf tn a number of Invsatlsatlons belnc 
dropped where tt cannot be cctab- 
Jlahed. 

Moreorer. It Is InapproprlaU to 
predicate FsderaJ Jurlsdlecioa on such 
a teehaleal auUBCOfia. Whether a On 
Isacartad by aa explotfon or t*Mllp^ 

the result Is the same: A fire damaiea 
or deatroyi property used tn or affect* 
Inc Interstate or toretgn commerce. 

In addition to the aforemcDtloood 
probleaa, there Is a split ot autbortty 
•mons the VA. Circuit Courts o2 A^ 
peals over the definition of "ezpk^ 
riraa- onntalnad In section M4ax Tte 
MD that X am hitzoduclDS todsty'VlB, 
twolv* thU oontUot by makJnc it dear' 
that Federal JurlsdIctloQ axlsta onr. 
nploatoos or arsons InToMni the ID- 
tarstate or foreign oommexo*. 

The Courts of Appeals for the Ttta. 
MX 10th, and llth CtreuJU haw 
broadly defined the term "ezploelvea" 
•Dd. l9 recent dodskms, hare upheld 
eonrlcUoBa under aectloii 844(1) whleh 
were baaed on the exercise of Federvl 
ituladtctlon over arson Involvlns lnt«r> 
atata or foreign commerce. Convcnely, 
the ninth drcult. moat notably In 
VniUa StaU$ v. Otn. 633 F. 3d lafl 
(ffth circutt, IMl) and IMUed StaUa v. 
mrcMetd. 48« F. Supp. 137 <MJX 
Teno.. IMO). has construed the term 
narrowly and held that Federal Juris- 
diction should not be broadened to 
raaeh arson casea. 
. In the moet recent case to decide the 
bsue. the Court of Appeals tn UniUd 
State* V. Ladlad.   P. ad  . 
(Noe. 80-3822 and 80-3638. April 14. 
1983). distinguished the Ocre decision 
on the tacts and found tbe reasoning 
to the Blrchfteld decision unpervua- 
alve. In l^dlad. the court delermlced 
that: 

ThalecUaUn history tndlcatee that POD- 
gnm blended to dehne broadly the tern 
"ezploelve" for porposM of Uw malldous 
oee of esploilVM sactloDs of the Orsaabod 
criBM oootroi act. ixx, 18 u.a.c. •44x 

Sutaaet^^ently. the court held that: 
Wiphlhaeoaktd BMnpapen stfategkally 

ipread acnai the Ooor of a bulldtnt for the 
pnrpeee of dtuctlng a fire and laniunj by a^ 
bumlDt Diwwaper li u "azplarive" or "la- 
eodtary devloe- M defbisd la 18 O&C. 
M4(J) sad IS OAC SXI) for the puipoee 

lerl8UAC84«l>. 
The Ladlad opinion contains an ex* 

eellent discussion ot the case law con- 
cerning the definition of "exploclves** 
under section 844(J1. I ask unanimous 
consent that a copy ot the dedsloD be 
printed in the RXTORD at the conclu- 
sion ot my rvmarks. I also ask unani- 
mous consent that case summarlea of 
pertinent ninth circuit decisions b« 
printed In the Rtcoas. Tbeee summa- 
nea underscore the need to enhanoa 
Federal law enforcement efforts being 
directed toward the crtms of anon. 

Mr. President,'before I conclude. X 
want to briefly address the Issue o* 
Federal Jurladletlon over arson In con* 
nectloo with tha cnmlnaJ Coda 
Reform btU—8.1C30. 

Section ITOl of & 1830 provides that 
"a paraoo oommJts an offense (of 
aisoo) tt. by flra or cxpIoBlan* be dam- 
ages a pubUe facDIty. bnlkttng or struo- 
ture. Under subsection (cMS). Jurtadlo* 
tlon ezlcta where— 

Section 111 of the proposed reform 
bm deflnea "destrucUve derlce" to In- 
clude an "exploatve" or an "laoendlary 
matartaL" Seetloo III daflnaa the 
term "azploBtve" to mean "a chemical 
eompomad. a mechanical mixture * * ' 
that nay be explodad by operation of 
flre, friction, eoncusilaa * * ' or any 
other means." Section 111 doea not 
define the term "Incendiary materUL" 
Howerer, the Senate Judiciary Com- 
mittee addressed the '«**»">"g of the 
term In lu reiwrt to a 1830. At foot' 
note 23 of the report at pafe M4. the 
committee stated that: 

The t«rra "deatrxjcUve drflee" li defined 
ta Sectloo 111. It spedfkaUy Includes, lour 
alia, an "Inocodlary material,'' so at lo 
SMurc oovMSS* of aO kinds ot flamwble 
nibstanceo that nay be used In the ooune 
ot usoQ. Tbli dfeflnJtloa therefore encom- 
pmee explostve Uqul* nich is csaoUoe and 
kemeoe. wbleta soioe courts bave brid are 
ouuide the SAbtt Of -expioriv*- la 18 O^c. 
8441 j). 

See Senate Report 97-307. WhOc the 
committee has attempted to clarify- 
that the term "destructive device" em- 
braces certain arson flrcA, the lao* 
gUAge quoted in the footnote lacks the 
force of law. Moreover, the proposed 
statutory langxiage Is unclear on Its 

Thoa. the proposed statutory and 
report language are susceptible to the 
aame kind of misinterpretation that 
led to the prevloualy mentioned split 
of authority among the Circuit Courts 
of Appeala: In I^dlad. the court suted 
"the leglalaUve history indicates that 
Congress Intended to define broadly 
the term "explosive": tn Blrchfteld, 
the court stated that "the leglalaUve 
history Ln no way Indicates any coo- 
greasiooal Intent to extend fyderaJ Ju- 
risdiction over anon cases"—the court 
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refilled U) exerclie JuiiBdlctlon "unlea 
Congress convey* lU purpose cle&rl7 
• • '," (foUowed in Oerr and  United 
StaUi V.  StovneT.    F.   2d  -.  
(9lh Clr. No. 80-271. MArch 17. 1981)). 

Wlien S. 1630 cornea up for consider- 
ation by the Senate, I will seek to 
make It clear that S. 1630 provides for 
Federal JurlKUction over anoa tnvolv- 
tnc property which ts used in an actlvt- 
ty aXfectlnr lotentate or foreign com- 
merce. To accomplish LliU. 1 may. If 
necessary, seek to amend S. 1630. that 
t^ to add the '•"f"*f* of the bill I am 
IntrodudDS todaj or to add to section 
111 ao appropriate definition of the 
term "laeendlarr materiaL" 

There bains no objection, the mate- 
rial was ordered to be printed In UM 
RJKOKS, u foUovK 
PoBnw or  •* n n. IML »Mt». 

Arpwd 8«pieml)er li, ISSl-Deddcd 
April 14.19SX 

Before B«ner. Oraift Jadre. PiUrchlld. 
Senior Circuit Jud<e. B&i»r. OiaUlct. 
Judie.' 

BKker. District Judte. Th« defrndimU. 
Ans ZniM AffTilloLAdlul u\d Livrence J. 
riemliu. vert comlcted unan la VSC 
1311 or coEupU-ftcy Lo (iAiiu«e axid dcsLToy. 
uid KtUmpUnK to damu« uid deatro;, by 
rae*ni of an ezp1o«ivg. property UMd In sa 
sctlvtty ftlleetlni tnt«ratat« conuneroc. They 
were ulao convlct«d of the mbatAnUvv of- 
feoM under 18 U.S.C. IM«U). A coniedrr- 
aic Jtilrrf D. Bennett, wu KISO Indicted 
but pirad vullty tnd beome a witness tor 
the luvetiuDmt • • * 

On sppeaL AcrUlo-L*dl»d and Flradnc 
oontcod Uut It VAC. I M4(l} ti Dot appU- 
cable Co the Iscts of UUi case snd that the 
defendsnts wvn bnpnperly eonv1et«d undm 
ttaatstatuCa. Weafllrra. 

entering the premises Pop)oy saw almost 
total destnKtton. bent pipes, chsjred and 
blown out windows, snd warped, bent aad 
tvuied office eQulpmeot- A chandelier on 
the floor abov« wu almost completely 
melled. 

Inspector Thomss Kemer of the Chicago 
Bomb snd Ar>on Squsd tetttfl^ for lh« 
KoveminenL From his observstloo of the 
UnJied latino's premises, Kemer bellevrd 
that sn accelerant had been spread about 
the premises snd thai vftpon from the sec*- 
lerant hsd bero contained tn the lower por- 
uons of the room either by the beat or hu- 
nudiiir of the room, and that the vspon had 
be«n simultaneously Lcnlted In ao "czplo- 
stve-typc rire of rapid oxldatloa' • 

K»  H 

Appeal froea the UDUMI Statse District 
Court for the Northern DtsCrtct of HUnoU. 
Ma M CR Un—rnak J. McOair, Jwlfa. 

Tbe QoaMlaa that eontroau n k whether 
naphtha soaked oewspapera stratetkally 
spread semes ibe floor of a buDdlng for the 
purpose of dlrectlnc a fire snd Ignited by a 
burning newspaper ts an "explosive" or "to- 
eeodlary devtce" ss defined In IS X3A.C 
I •444]) sod U 0.a.C. f S3a<9) for the pur- 
pose of prosecution under 18 U&C 1144(1). 

71M goremment has two tbeorlea: ftnt, 
that the dafebdanu used a "cbcmloal eom- 
pound. mechanical mixture, or devlee that 
contains any oxidizing and combustible 
units, or other tngredlents. In such propor- 
tions, quantities. . . . that IgnlUon br -ftre 
... of the compound, mixture or devtce or 
any part thereof may cause aa ezplaetoo." 
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19 VM.C  ^***(IX aMOBd,  Uut lupbUu Wbco   UM   luwuM*   of   ft   stuute   li tnd local tutlMrlUes !• thtf KTM. Wa bara, 
w«to4 iw^mwii uw » ^Ttcc timUu to ui un&inblcuoiu, Judldal laqulry onUnuHy to Ibercforc. (Deluded La lb* blU a pranoui. 
lanBdlBry bcxab."   U UAC   I l33t9MCV AI   U>   cod.    Onuwwr   ProJitcf   S«^<v mbMcUflo cbL fcncnUir auoiUr to prcMirt 
AcrlUo-LAd]*d uid FVBUIK WTUC tfui Coo- Commli *. OTE 5>Ira<il& i47 U^ 103. IH ttcUoo UT(«X. txtaeaung CoEigTCa'  Isien- 
cna did itot Intend tbr t^no 'cxplo«i\i-e'' u II980L DexE>it« Ui« aecmUu clulty ol MC' tlon ULM LhU itatuu not b« canitni^d u 
UMd tai tS D-S.C. I M4H) M Include drrlccs Uan S44(}t. Ui« kslaUUve blKLory ol Ibe Or- prwrapUng Stuc 1«« or drprlvlng Suu or 
sucb w DkpbUu »oak«d tnllcri. futiMd crline CooUol Act ilwuld be eiun- local Uw roforcvment ButhonUa of ibclr 

j— iDcd to d*urmln« «h«Uier an vxlvnsk)n of rcuwiuibltlUes for invntKaUns and pro*- 
•«„    . _     ^ ^    ^ tK. i._«..« .« Xedarii    (n»olv«DMiii   U   wanantwl    SM «euiin« crlmM uivolvlni Uu UM ol «z»l» 
•n* puto 'r«*5i2l.2U^Li!!l'^?f?J^ i'**^ J**^» xm»oiu. 410 UA IM. «II UVM. 

T^^^tJ^ ^ ^!IS^ SSt,^S2 *""»• "^^ S~ta«^bokl br SuboammlttM mdewl. ti to irMtM thM tb« IMenl !» 

^':^,';!"*"^'*^'1Z?T^.S!^ ctorT«dUio«pcrto(U»«Bou««*IUiW^ StoSdlTlwJbinSSSrS^uiSl^ toa. WMl the caat Uv.^ •upport tb« cavern- ,--,.,1,— maoorta tb« nvuwnoat'i potf- nnT^jr^iItjuM^ "   • .iT."—^^'TT^"~_'l- 

paptn oooMtuW «•«»»«*?• ??^,*5; p««»Uuni   dtotlDaM   mlxod   *ltb   air   M i^^^ ^uSTlruaSMl   MTZ 
(Mas «« tlM AM. Pttfc L. JlOb •1-4»X M BMmal aiBUMit t«ip«nCuna haw aa «x- S^t^TTtiiT.,.i^^! •.,    ^^7^.w^TT:,u^ 
Rat nttimx TIM drvtoo wed br defend- DUMIT« DoUnttal an* tb« tha naphtha to- ^VrTL^rVL^T!!.  n_^?i-.T-?j7t>SiLl_ 
•at. MUalDMt as-oskEtotoT'ntt. the air S?DLi**Sto.^iJdta  tttoSwTlS • • STS^tJiri^ JS^S^ST 

traaa»aliM«vapaa.aiidanaMampa. ttooThrtbrtcrai ««plortw^or the p«^   "*"** •^'•'" »»«io«tt»aa ahwUd In- 
per. TIM -qaantttiee- of Itoe «iMWa«anK poM of tndadlBf tn—Jarr dmoea «nhm 

tm IlflDl OA Coda Cow * Ad. «< 
4M1. Dwtac thtb«arto»«a. awbar 
grew repaatedl7 •sprcaHd onsento wttli f^ 

•HOVU of 8tau and loaal ^tkM»M AMitaw 

. nor to tt a aabatltvt* I 
I naad to   stact to ttta iimr^ltr to o^OroOttm tb* Mi^   K»« aetMn. n l^ bevcrar. 
CMolrvl    HI kim mf "* «<—»*-* -^*^f<ajf ritftt m BBt-   tf*«M tiM teoto w« iwcdM E 

Beazlnci on SJL ITU4. BJL IMft. BJL 
tun Befora SubeaaiB. |Ta I of tha Cttni& 
aa UM JQdktarT. Hooaa ol Rap, tljt ODBC 
M aa& at M, n atlO) (at ~ 

_ .        _    _ __' pWToaiB af tba wiaUrtaaa 
_    __             .1 an BJL UlM aai nf aiiiiiialiM •iilhaa iif Iha miaiitoi^ 

,    . HJL IMML HJL um, Baiec* aubOaoM. Olma Oontni Ad; that Oontna nallaad 
UM tvm "opbHlvar-for purpooaa of aeetlan Ho. Sa< tba Oaam. an tba JudfclarT. Boaoa lliil   Hili iiid fii^il >irtortlrllwi  aaiiK 
»4«I) aad otbar aectlotM daaOca «ltb tIlat^ ti Rap^, ftbd Coec- ^ Sea. ai M. 101 Ija overlap In certain lr»taoc«a. aoeb aa afaa« 
ctoua uae ot ezploatv«K I inOL* nainr ai^ Uwt Unpte davMea uatna ffntim 

hr the parpoaaa of •ufaaacttaoa (dx <«X -    Tba bm wbicb cBaftMl Ir«a tba Moeail^ itt***— tini\H \w -^BA tit TrttlT •• mln 
en, («x 4bX BDd U> a< tbto MBUop. tba tarm laa voka U tbaae cooesna. Tba MU adap* MM vttMK tta TaTH-Irt atf tba AdL Tka ta«> 
-i^iartpa"   Maaoa panprpwrlaifc   >•»*•• ad the toofuaca of tba •ilwJiitoliailiBi HU t> Waltva tiMmr awporta tlM ptoia aaa^w 
oaad for hlaaHna. KH foraa af bl|b apt»' tta daflalttaa otf 'aplaMear* fae tlM iical»- mt tba ka«^«a amlaffMrt tb lb* AaL Mtmt 
Miaa ktaaitow Ml lab, twam <otbw ttaaa lenr ^iwWwa and addad aanato ani^ aaeT. tba tostolaUv* btoufr awpana tba 
etaetrta eirctttt bnakataX dManatvK aad ttooa^ nr tba ptovtolaaa ratatlnc ta tba-•*• propadttoo tbat "•!>»••>•* aoabad na«iv» 
otbar detonaUDs acaata, mofcelaw povdOK Uclma oai of aspbalvaa. tba bill adopiad pan aban Icnltad br lira an ka cxpleal** 
otbar azplotfn or topanrtlary drrtoaa wtUkbi tba broad dafimato* af tba ten -aspl» lor purpoaa af tba •"•ii>«~'- IM* vivtMum 
iba maanlac of paractapb tt) af aaetkn 3U alvaa" ca^itead la UM CaUar taUL of tba ACL 
of thto Tttia and aaf ciMSleal "—fi—"vH,       In tlM baarbw riamwi  iiiaiiiiiil _ 
Btathankal Binura. or devkx that eootataia vaelal aoCKan abea* tba daaMca to tedav^ ** 
Bar *..fc*m..j   lAd   Mill'   r'lito   BDlta   or ailr ovnad '•^•P^^n raiiaart br anoik la taa- Tba Csbtb Circuit. C&e Tantb Circuit and 
oUwr   iDcredlaota.   ta   auab   praporUona, tbaeoy irrMminr tba aAalnlalrattoa HO. Om Cnealb CltruU bawa bad ocraaton la 
auantlttrit. or pafUnc tbal taRkai by (ba. *—Want Atlamar Oensal WUl R. WUaoB racant dactolopa to paaa upoe tba faUdltjr of 
by friction, br eoncuBlon, by percualon, or noted that federal JortodleUaa bad iliiailT proaicaUoai under aeeUoB M4<1). In U^Mft 
br detOQaUcm oX tbe coiopotind. rafxtora. or aoicfadbiMtbaanaaf ataon "Sstottvlaw Mala* r. tfepp, <M r.ld UO (Itb Or. tMlk 
dertee or an; pan tbcreof mar cauaa aa ax- tumiabaa a baala far ftderal liiiaailiallia a taadon alatuia of air aad aatbana aw 
Ptealon. aitol praaiaaUaa aeU— to oartala eaaaa of »• *M bald to ba aa axplo«l«a «ltbta tha 

ItOj&C IM4CJX aliiii IliM la Till Mil nf ilaaliailliai lij aiiw Baanliw ot II UAH. |M4(A Dt 0<*p Iba 
•aetMa asaitk. vbieb MCtMa M«(J> taeoih .. auawrcr. to to hMifi^iii la M^ to- dafeodwit and hto (itouto war* cafberad ta 

poralaa by lafaaw* fortbar deftaea Iba poRaal wava.' Id. at 31c wa ato t±. at tH. tba dafandanfi (aa Mattaa ArlnUns aad 
tana "czptodva «laoadlarT Anicv' aa fM- In addktoa la Iba OoaaraMnn'a iiaiigid tokbw   tuna   'K—^N^   a Mania  taadli^ 
lp«c Tliai ifial TlMi TI maM nnili ii lialaiiaa plateL Tha defendant Happ abot a bola la 

Tba term "ezploalv* at taDendUrr dFTloe~ of araoa. tba lagtolatfva btotaay  Iwlliaiai Uw natwal laa (matbaiM) aaCar bi Iba 
BMana M) dynamJU and aU other forroa of that Ooaanaa ctaaxlx aatidpatad an ovtrtop laaiminl of tba ataltao. Wbaa KM of tba 
bleb ezploalvaa. iB) any ezploalva bookb, m federal and nau Jartodlctlop. Tha BoiMO drtnUac party tumad tba ^a a£L Bapp dt- 
•laaada, Btorila. er rimOar dailca. and (C> Report deaulbeO tba parpoaa of TTUa XT aa rartad that tt ba tumad baak on aad opaaod 
any Incendiary bomb or iranadov tlia boolk "Xa aariit tba 8tatea to more ctreetmiy rat- a window at tba top of tba ataUa Inltna td 
or itollar drvkai lacladtac any dartoa abtoh ulaia tba aaia^ Itanaf ar and other •"rr-iHMr- tba baaemanL Hepp then toft tha fflllni «•- 
(I) rnntoali of ar bMlndaa a hrMAibla eon- ei exptaM««a wUhtak tbalr bardefw." HJL Uoa on a aarrtoa caU and durtea hto abaenea 
tataar InrJodted o namaabta bqatd or ooea- Bap. Ke. tl-lA4i. tlM Ctoc Sd SMB. at M. the mixture of matbana f>a and tte 8ur<- 
pound aad a wtek BOB»poaar1 af aay material rvprlnled ta (ivni VM Ooda Cony. * Ad. roundinc air vaa icnUcd by a vark of u»- 
vhkh. wban Icnitad. to eapahta of IfaRlnc Neva MOT. 4011. In hto statement czplalB- kmwn   ondo   reauUloc   la  an   ^^^^wt'^n 
•neb namwiaWa Uquld or eotapowad. and (11) Inc the adnlnmnUan bOL Aaatotaat AUai^ which daatrayad the ouinc aiaUoa. In r» 
can ba earrtod or throws by oaa ladlTldDal nay Oaaaral WQaon addraaaed thto overlap Jactina B«EV'a oontantion that tha aethana 
adlntalooa. aafoUowa: laa air mlnura waa not an azploarva wttbla 

IIUAC I axi). Wo raeocnlse that ihc prvvlikuH of ibto the   nwanlnc   oX   U   OA.C   I MaiJX.   tha 
aoetloo Hl(d> oi the Act ylMa a Boeb MU wlO. td b kam axtcnt. ccw anaa [vaa- Oahth Circuit rcUed both on tha UMBnlr» 

aartnwar deftattkm af tha terra -axptoatva*" vttly maarad by  Slata law.   We do  not raned opuuoo of tba (ovenananl'a aapert 
for the purpeae of r««uiatlnf the traifto ol totend that the ftdera) Oovaramem aubad- wttncn that iscthaoe and oayon are a n^ 
•apkaliia.* tat« for tbe sitorcenMas acUruiaa of SLtld ebanical coUture and upon iha '"T-nrf <d 
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April 27, 298S CONGRESSIONAL RECORD — SENATE 
Mr RodifM) Mr. WUwa I nax »«fort »« a MWI 

•rttcW rrxjm in* Nr* YorX TlBM. daud April M. 
irro. vhlch tnun r^rtmm u> MBW M •xpkNiani 
tn « montM in SfsiUc Wuh. The utKIr ion ofk ta 
Mr nty ofn<-i>li rpau«sUr> hrip trwp Ih* P*d«r«l 
Bureau of I nm tig a Lion. "Tht f»QU»»l (o* auLtt- 
•nn tnxa in* FBI appcarvd roulliw cr>«u(h at lh« 
outfit, but that, loo. has lumrd mta a contiovrnr 
tt-»t hat fur!ri»r dl»turft«l woirlKl rn'J'nta. Tht 
FBI haa ntutr4 to mur Uii inmiiraiion uxln« 
mat It ria* no rurUwr JurUdlcuon. OU otflclala dla- 

I aa vondcrtnc Ont of all. doc* Uila bUL HJL 
IHM. onwr a MtiwUon (urh ai thlff U It li Uu* 
that tha rsl could Mt hav« |pUR«d*d brcmuM 
UwT iMfctd lufipdlrtldft. iwd Uia «an«r wuldn' 

«M alM M. M It ilUwwMiartw Poffk 
Kf. Pntt ThHfe ywa. MJ. CluJrmatt. I • 

Saw U P«4*nl rtmoarrwt an thnlud vtir frapOM 
•Ken a broad mxr^ Katuia la M araa «b«« 8UU 
viMaaJ la* ainadj acpIMaf 

Mr. WHJOO .... miM wl 

•Tbt natrvm* taivuM* daftaiH *tzplM«*«r la 
OM Uicuma Motor v*uu* Cod* i* ABUU t« tb* 
iMicux* dafiund -Mskatwr B tho rvculMoo 
provlaloaa of UM  fadcrki  ^clal*UoA  SN 5«F^ 

triM f oOowtac CUM An IndtOBtlTt of «taj 
thld trpe of tesUlaUoB M ertUoBlly oacdad 
to tnhmco Fadtral U« en/oreuDd&t tf- 
foTU bclnt dlneUd toward ftnoo crtmol 

Ciims STATXS T. CHAMLBI Kixa STocim 
ax» CittKLW W. MiLLDT. D^ Durmicr 
CoovT or Socm CUOUHA. COLOUU Dl- 
n»ON 

CCMmlul Aetioo Na aO-XTl: PUcd: Uueb 
17. IMl) 

On Ausiwt 1. 19S0. k rumJtur* v&nbouM 
In SumMr, SouUi CvoUna, *«• eomplet«l7 
destrorvd br voa. At Uia UA« of ib* Inci- 
dent, t&d buJJdlni vu bMDi leucd br K 
BOTliic tDd lUnft company. DoBtroycd In 
UM rtn w«T« u tMtmaud 100,000 poundi of 
ptnoQkl foo4i ''•'"wgf"! to oor mOltUT 
poraopDdl vbo «cr« OTMMM. Tb« IOH to 
Uw bulldlnc and eootcnta vaa placed la 
ooOMof llmilUao. 

As tavaaUcatiOD by tba Bunaa of Alee- 
bot Totaeoo and nnanaa ivrvalcd Uiat an 
IndlTldual bad paM two anoolsta a lum of 
UM u torcb a caaip«Utor'» buatoMa who 
had nfuaed to to alone altti flz«d movmc 
ratca. 

Two penona wen nibaaqucntXy Indkfd 
by • P«der>j Grand Jury on ehafSM of T1^ 
UUn« 16 n^C- IM«1). A third pnnn. whs 
was one of the tonbtt. ooofMad to bla rato 
ta tha dlmt aod ~ 

nved to whether ptsoUiM. aa used by the 
defcndanta under the condltioni prevailing 
at the time and place tiaed. mliht have as> 
ploded. 

The court concluded that, at the time of 
IsnlUon. the lasolUe waa not an exploalva 
slihln the derinltlon o( that tenn In It 
D S C. I 8<4<l). Con5'^uenUj'. for lack of ]u- 
rladjcUoo. the indictment waa dlanxlaacd. 

Cvmo Srana •. Jtmoa Laa BnoDTiLO 
un Jouni PKiLir Ocmauui 

(4N P. 8upp 137 (BU>. Tenn. 1»«0» 
A Mcond example Invotrn a nse out of 

UM Ulddlt District of Tenneaac«. On Octo- 
bar le. irTk Renei New and Dacd PunjJ- 
ture Bton locafd nokr ClarkjvtUa, Tennaa 
Me. waa deatroyia by anon. Brtdeoee d«va^ 
oped by ATP dladnae*! that the owner of 
the OiialnMB had paid aa ammlat a aua of 
•1000 to tor«b tiM f\iniltun Kon fw tba 
pwpoM Of fnudulMitly eoDeettnt limnnoa 
procMda. Bvtdcnoa dladoaed that oo tha 
•Icbt of tba On. Uw anooM and anotber 
todMdual wtarad UM fumttan «ert br 
ttaocvtna-a hoto ta U» roof of tba bnOdtac 
After pourteg gaaoima Uirontboat UM atoro 
and returning to UM root, they Ignltod tb« 
ttKl by dropping a flaming pkoe of paper 
Uirouih a hole tn the roof. The owner and 
torch were rubaequcotly Indicted by a Fa<t 
ataJ Onnd Jury on criminal chargea tnelud- 
tag 18DAC. |»44(1). 

The defendaota an«*d that ndoa % 0am- 
tag paper to Ignite gaaoUnt pound UinHigb- 
out a bufldta« did not oofMUtttU tba TaiiM 
of an ezploaln' oootemplaMd by UM itai- 
ate. The court aooepied tba dafMidantl a^• 
fUBtent and atated that ta UM abaanea ol 
dear ttatutory Uxiguage or a ooBpoUlni Iw 
Uattre hlatory It muat aMinna Uiftt COD- 
Cnaa. tn enacting 10 UAC. |04< did-not 
tatend to exert Podoa] furtadtctlon o*«r 
U&U type of caaa. 

(•M rjd ml («b Or. iMi» 
TiM ftaal OMi ptt*"!" meat tragically r*- 

flacta the InportaDoe of Una pleee of ledal*- 
Uon. During Hay 1970. a fire occurred to a 
bulldlns owned by a Harold Oere. whtcb 
bouM^ two o( hti bualseaaea. Althoush the 
bulidmg'i iprUiAler *)'tl«ni luCMlanCL&llj ex- 
ODgulahed the fire, there waa a fUahover" i 
VMultlng ta the death of a Loe Anxelea rire- I 
tHhtar. Twaoty-four other fu^men were lt>- 
jured. Damagea were placed at 11.5 mllUoa. 
Oere waa >ubac<iuenUy Indicted and convict- 
ed In dlatnct court tn connection with UM 
arson of hla property. 

Oer« appealed bla conrlctlon to the Hlntb 
drriilt Court of Appeala aUeglng error ta 
Uie a&pUcatl<mof IS VS.C. 1044(1). argulnt 
Ukat It waa not meaiit to be a Federal araon 
•Utute. 

On Noeamhar IX 1*01. the nloUi dreult 
agreed with iha defendant's trfUBant Utat 
I044U) ahould be namnrty eonatntad. tt 
bcid that UM porpoao of tba aoetloa «w lo 
protect buUdlnga agataal tb« VMltte erO of 

Utat K wai meant to onrtap Stato araoa 
iBva. In effocl, thii daeMoa UmJU Iba apptt- 
•UtoD of tht •latuto to lartdeiili taroMiw 

proTtdad damaging endanca agalnat bla on» 
fadcrmtaa. In etbar vonta, tba Oovemmaot 
*"" - -     • -- - .^M. 

t a prvtrlal moUoa H 
.jl on fTotinda that tt 

tallad to aOaga facca that oonaututed a fM- 
df»l nffenML Tbo^ tbo ooun Inquiry u^ 
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Mr. HUGHES. Thank you very much, Senator. 
The chair recognizes the gentleman from Michigan. 
Mr. SAWYER. I would just like to congratulate you on your bill. 

As a matter of fact, I think I was the one who initially got the clas- 
sification of arson changed by putting an amendment on a Justice 
Department authorization in the full Judiciary Committee. 

I agree with you. It was rather strange that much more minor 
crimes than arson were classified as class I offenses. I can also 
assure you as a former prosecutor that the classification does make 
a difference psychologically—much like classifying something as a 
misdemeanor or a felony. It is pretty hard to get any attention 
while it's a misdemeanor. It gets plenty when it's a felony. 

Senator GLENN. Some years ago we had our first hearing on this: 
It was interesting in that the International Association of Chiefs of 
Police were very much against making any changes. We had some 
of the fire chiefs come in—for example, the fire chief of New York. 
He then described what a competitive area this is among law en- 
forcement agencies. According to the chiefs, there has apparently 
been a lot of jealousy back and forth and a lot of competition for 
funds. His thesis was that the chiefs of police were not about to 
change the UCR reports because it might reflect a change in allot- 
ments of money to them if they elevated or raised arson to major 
crime status. In other words, would take away from those crimes 
which the chiefs of police were normally responsible for investigat- 
ing. 

Mr. SAWYER. It's a shame. Sometimes we get that in the law en- 
forcement area, where apparently a big measure of police efficiency 
is how many felony arrests per manhour they make. That is how 
they gage how well they are performing. Once you put the empha- 
sis on that—for example, if you made marihuana a felony, you 
would have the police spending all their time on the college cam- 
puses, while ignoring all organized crime, where you get very few 
felony ar'-ests per manhour. So it is unfortunate that we do get di- 
verted. I never thought of this, but I guess maybe there is some 
merit to it. 

Thank you very much for taking the time to come over. 
Mr. HUGHES. Senator, I, too, want to congratulate you on your 

tremendous leadership in this area. I think you made an excellent 
point, and I quite agree with you, that we probably ought to be 
looking at S. 294 also. This committee probably doesn't have juris- 
diction. We don't have direct jurisdiction over the FBI, but that is 
something that I will take a look at. 

I think it is ludicrous that we do not classify arson as one of the 
part I or major crimes for purposes of statistical collection and re- 
porting. 

Senator GLENN. Mr. Chairman, it is now, but it is temporary. We 
don't have it locked in permanently yet. 

Mr. HUGHES. There should be no question about it, that it should 
be included. 

Of course, I don't have to tell you, as the economy turns down- 
ward and bankruptcy filings increase, the incidence of arson 
almost seems to track the economic downturn, so arson becomes 
extremely important in these downturns. 



18 

I also have noted your comments relative to the word "substan- 
tial." I might just say to you in response that there are a number 
of areas in the criminal code where we use the term "substantial." 
It's a word of art. For instance, in the guidelines for the Justice 
Department we use the term "substantial Federal interest." In the 
kidnaping statute we use the term "substantial." We use it in ag- 
gravated sexual assault, and there is a large number of offenses 
where we use the term "substantial." It gives the Justice Depart- 
ment some degree of flexibility on the issue. That's what we are 
talking about. We have noted your constructive suggestions and we 
are indebted to you. 

Senator GLENN. Thank you very much. 
Mr. HUGHES. The Subcommittee on Crime is now pleased to wel- 

come Robert Powis, the Deputy Assistant Secretary of the Treasury 
for Enforcement, who was named to that position in June of 1981, 
and who is no stranger to this subcommittee. 

Mr. Powis previously served in the U.S. Secret Service as a spe- 
cial agent for some 26 years, most recently as the Assistant Direc- 
tor for Investigations. He has, in addition to his positions at the 
Secret Service Headquarters, served in numerous field positions, in- 
cluding special agent in charge of the Los Angeles field office, SAC 
of the Baltimore office, and SAC of the Scranton office, and in all 
of which places I trust life probably wasn't quite as complex as it is 
today, Mr. Powis. 

Mr. POWIS. You're right, Mr. Chairman. 
Mr. HUGHES. Well, we are delighted to see you again. 
We have your statement which, without objection, will be made a 

part of the record. You may proceed as you see fit. 

TESTIMONY OF ROBERT E. POWIS. DEPUTY ASSISTANT SECRE- 
TARY FOR ENFORCEMENT, DEPARTMENT OF THE TREASURY; 
ACCOMPANIED BY ROBERT E. SANDERS. ASSISTANT DIRECTOR 
FOR CRIMINAL ENFORCEMENT. DEPARTMENT OF THE TREAS- 
URY, BUREAU OF ALCOHOL, TOBACCO AND FIREARMS 
Mr. Powis. Mr. Chairman, Mr. Sawyer, I welcome the opportuni- 

ty to appear before you this morning to discuss H.R. 6377, a bill to 
amend section 844 of the Organized Crime Control Act of 1970 with 
respect to the crime of arson. 

I am accompanied this morning by Mr. Robert Sanders, the As- 
sistant Director for Criminal Enforcement in the Bureau of Alco- 
hol, Tobacco and Firearms, who has also submitted a statement for 
the record. 

I will attempt to summarize the statement which I have submit- 
ted. 

Mr. HUGHES. We would appreciate that. 
Mr. Powis. ATF is the arm of Treasury which is actively engaged 

in the investigation of arson incidents which violate Federal stat- 
utes. ATF's participation in the investigation of an arson incident 
is predicated on the fact that there has been either a violation of 
the Gun Control Act of 1968 or of the 1970 Organized Crime Con- 
trol Act. 

Title XI of the Organized Crime Control Act of 1970 provides 
clear sanctions against those individuals charged with the destruc- 
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tion of certain types of property by the use of "explosives." Incorpo- 
rated in this legislation is a statutory definition of "explosives" 
that addresses three basic categories of explosive materials. The 
last two categories are commonly applied in arson-related charges. 
The second type described by the statute is classified as "incendi- 
ary devices," and molotov cocktail would be included under this 
section within the meaning of the term "incendiary devices." 

The final category of explosives included under the definition is 
referred to as "mechanical mixtures" that contain the proper ratio 
of oxidizing units that could cause an explosion. Under this provi- 
sion, it is necessary to establish that there was a proper fuel-air 
mixture that, when ignited, might cause an explosion. 

The Organized Crime C!ontrol Act of 1970 restricts Federal juris- 
diction over explosives to arsons directed at property used in inter- 
state or foreign commerce or affecting such commerce. ATF has fo- 
cused its resources in the arson area on those schemes involving 
commercial premises affecting interstate or foreign commerce per- 
petrated by organized crime or members of organized "arson rings" 
where the problem is beyond the scope of State and local authori- 
ties to handle, either because of a lack of jurisdictional authority or 
sufficient investigative resources. It is submitted that this is the 
proper role for the Federal Government in arson investigations. 
The crime of arson is, indeed, basically a State and local problem 
and must be primarily handled at that level. However, it must also 
be recognized that arson-for-profit schemes are frequently complex, 
multijurisdictional and geographically unconfined in nature. State 
and local authorities often do not have the jurisdictional authority 
or sufficient investigative resources to deal actively with arson 
crimes of this magnitude. 

There is a problem with the Federal prosecution of arson inci- 
dents under subsection 844(i) of the Organized Crime Control Act. 
The problem is that some courts have construed the term "explo- 
sives ' appearing in 844(i) very narrowly and have held that this 
section does not encompass arson cases. The Ninth Circuit Court of 
Appeals adopted this narrow construction in the case of U.S. v. 
Gere. Other circuits, namely the Seventh, Eighth, Tenth and Elev- 
enth, have upheld convictions under section 844 in this type of 
case, although in only the Seventh Circuit case was the issue of 
congressional intent extensively discussed. In recognition of this 
problem, the Attorney General s task force on violent crime made 
the following recommendation: In order to eliminate problems that 
often emerge when gasoline or other flammable liquids are used in 
arson, current legislation which gives Federal jurisdiction over 
arson started by explosives where interstate commerce is involved 
should be amended to allow Federal law enforcement agencies to 
investigate and prosecute arson started by fire as well as by explo- 
sion. 

H.R. 6377 would help to solve the problem which exists. This bill 
would clearly spell out the fact that damage caused by both explo- 
sives and arson would fall under the purview of 844(i). We do, how- 
ever, have some concern with certain language in H.R. 6377. This 
concern deals with the reference to the term "substantially dam- 
ages or destroys." Our concern is that the term "substantial" may 
be ambiguous and may  possibly  impede prosecution since the 
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courts may have due process concerns with respect to vagueness. 
We are concerned that the Federal effort in the fight against arson 
may eventually again become hampered by a technicality in the 
statute which allows arsonists to escape prosecution. 

It is submitted that a solution to this problem could be accom- 
plished by eliminating the language "substantially damages or de- 
stroys," and by simply adding the words "or fire" to subsection 
844(i) after the language "by means of an explosive." Such lan- 
guage will eliminate the technical distinction betweeen explosives 
and fire as H.R. 6377 already does, but it will not raise the issue of 
vagueness by the employment of the "substantial damage" concept. 
Such a change will facilitate the investigation and prosecution of 
arson, particularly those started by gasoline or similar substances. 
The elimination of this distinction will do away with the necessity 
of proving that at the time an arson was committed such a sub- 
stance was in an explosive state. Frequently this is a difficult task 
requiring much investigation and technical time and effort, and too 
often resulting in investigations being discontinued where it cannot 
be established. 

A bill which simply adds the words "or fire" to subsection 844(i) 
will not make every arson a Federal crime. Pursuant to the lan- 
guage which already appears in 844, arson will only be a Federal 
crime where it involves interstate or foreign commerce. Thus, such 
a bill will represent only a minimal expansion of current Federal 
jurisdiction. It will not require additional Federal resources to 
work in the arson area. ATF will continue its arson program under 
the same policies and guidelines with which it now operates. 

We also endorse the amendment to subsections 844(e), (0, and 
(hXl), which would specifically extend protection against "fire" in 
connection with mail and telephone threats, property owned or 
used by the United States, and in committing a Federal felony, re- 
spectively. 

The amendment which we propose will only remove the obstacle 
to Federal jurisdiction which is now sometimes encountered in 
proving that damage was caused by what technically constitutes an 
explosive. This removes a technical obstacle and will make our job 
of properly doing our arson work easier and will result in the con- 
viction of more persons engaged in major arson-for-profit schemes. 

That concludes my statement, Mr. Chairman. 
[The statement of Mr. Powis follows:] 
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PREPARED STATEMENT OF ROBERT E. POWIS, DEPUTY ASSISTANT SECRETARY KOR 
ENFORCEMENT, DEPARTMENT OF THE TREASURY 

Mr. Chainnan and Members of the Subcommitteei 

I welcome the opportunity to appear before you this 

morning to discuss H.R. 6377, a bin to amend Section 844 

of the Organized Crime Control Act of 1970 with respect to 

the crime of arson. 

The Bureau of Alcohol, Tobacco and Firearms (BATF) is 

the arm of Treasury which is actively engaged in the investi- 

gation of arson incidents which violate Federal statutes. 

BATF'8 participation in the investigation of an arson incident 

is predicated on the fact that there has been either a vio- 

lation of the Gun Control Act of 1968 or of the 1970 Organized 
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Crime Control Act.  Title II of the Gun Control Act of 1968 

requires that various "destructive devices" be registered 

with the Secretary of the Treasury in order to be legally 

possessed.  A Molotov cocktail would fall into the category 

of such a destructive device.  Since such devices are fre- 

quently employed by arsonists, BATF has a clear jurisdic- 

tional mandate if the need for Federal involvement is 

identified. 

Similarly, Title XI of the Organized Crime Control Act 

of 1970 provides clear sanctions against those individuals 

charged with the destruction of certain types of property 

by the use of "explosives".  Incorporated in this legislation 

is a statutory definition of "explosives" that addresses 

three basic categories of explosive materials.  The first 

category includes generic explosives such as dynamite, TNT, 

C-4 or other commercially manufactured explosives.  This 

definition is generally applicable in bomb investigations 

conducted wherein business property is damaged or destroyed 

by dynamite or similar explosives.  The next two categories, 

however, are more commonly applied in arson related charges. 

The second type of explosive describe'] by the statute is 

classified as "incendiary devices."  The Molotov cocktail 

would also be included under this section within the meaning 

of the term "incendiary devices."  The language of the 
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statute gives flexibility In the range of devices that can 

be included in the definition.  The final category of explo- 

sives Included under the definition is referred to as 

"mechanical mixtures" that contain the proper ratio of 

oxidizing units that could cause an explosion.  Under this 

provision it Is necessary to establish that there was a 

proper fuel-air mixture that when ignited might cause an 

explosion. 

The Organized Crime Control Act of 1970 restricts 

Federal jurisdiction over explosives or arsons directed at 

property used in interstate or foreign commerce or affecting 

such commerce.  The Bureau of Alcohol, Tobacco and Firearms 

has focused its resources in the arson area on those schemes 

involving commercial premises affecting interstate or foreign 

commerce perpetrated by organized crime or members of organized 

"arson rings" Where the problem is beyond the scope of state 

and local authorities to handle, either because of a lack 

of jurisdictional authority or sufficient investigative 

resources.  It is submitted that this is the proper role for 

the Federal government in arson investigations.  The crime 

of arson is Indeed basically a state and local problem and 

must be primarily handled at that level.  However, it must 
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also be recognized that arson-for-proflt schemes are frequently 

complexi multi-jurisdictional and geographically unconflnlng 

In nature.  State and local authorities often do not have 

the jurisdlctional authority or sufficient Investigative 

resources to deal actively with arson crimes of this magnitude. 

The presence of organized crime figures and organized arson- 

for-proflt rings further compound the Investigative problem 

thus requiring a concerted effort at all levels of government 

to Impact upon this lucrative crime. 

There Is a problem with the Federal prosecution of arson 

Incidents under subsection 844(1) of the Organized Crime Control 

Act of 1970.  The problem is that some courts have construed 

the term "explosives" appearing In subsection 844(1) very 

narrowly and have held that this section does not encompass 

arson cases.  The 9th Circuit Court of Appeals adopted this 

narrow construction in the case of U.S. v. Gere, 622 F 2d. 

1291 (9th Cir. 1981).  Other circuits, namely the 7th, 8th, 

10th and 11th, have upheld convictions under Section 844 in 

this type of case, although in only the 7th Circuit case was 

the issue of Congressional Intent extensively discussed. 

In recognition of this problem the Attorrtey General's Task 

Force on Violent Crime made the following recommendationj 
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o  In order to eliminate problems that often emerge when 

gasoline or other flammable liquids are used in arson, 

current legislation Which gives Federal jurisdiction 

over arson started by explosives Where interstate 

commerce is involved should be amended to allow Federal 

law enforcement agencies to investigate and prosecute 

arson started by fire as well as by explosion. 

H.R. 6377 would help to solve the problem Which exists. 

This bill would clearly spell out the fact that damage caused 

by both explosives and arson would fall under the purview of 

subsection 844(i).  We do, however, have some concern with 

certain language in H.R. 6377.  "niis concern deals with the 

reference to the term 'substantially damages or destroys." 

Our concern is that the term substantial may be ambiguous 

and may possibly impede prosecution since the courts may have 

due process concerns with respect to vagueness.  We are 

concerned that the Federal effort in the fight against 

arson may eventually again become hampered by a technicality 

in the statute which allows arsonists to escape prosecution. 

It is submitted that a solution to this problem could 

be accomplished by eliminating the language "substantially 

damages or destroys", and by simply adding the words "or 

fire" to subsection 844(i) after the language "by means of 
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an explosive." Such language will eliminate the technical 

distinction between explosives and fire as H.R. 6377 already 

does, but it will not raise the issue of vagueness by the 

employment of the "substantial damage" concept.  Such a 

change will facilitate the investigation and prosecution of 

arsons, particularly those started by gasoline or similar 

substances.  The elimination of this distinction will do 

away with the necessity of proving that at the time an arson 

was committed such a substance was in an explosive state. 

Frequently, this is a difficult task requiring much investi- 

gation and technical time and effort and too often resulting 

in investigations being discontinued where it cannot be 

established. 

A bill which simply adds the words "or fire" to sub- 

section 844(1) will not make every arson a Federal crime. 

Pursuant to the language which already appears in Section 

844, arson will only be a Federal crime where it involves 

interstate or foreign commerce.  Thus, such a bill will 

represent only a minimal expansion of current Federal juris- 

diction.  Such a bill will not require additional Federal 

resources to work in the arson area.  The BATF will continue 

its arson program under the same policies and guidelines with 
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Which it now operates.  Again thia policy simply stated la 

as follows: 

BATF focuses its resources in the arson area on those 

schemes involving commercial premises affecting interstate 

or foreign commerce perpetrated by organized crime or members 

of organized "arson rings" where the problem is beyond the 

scope of state and local authorities to handle either because 

of a lack of jurisdictional authority or sufficient investi- 

gative resources. 

He also endorse the amendment to subsections 844(e), (f) 

and {h)(l), which would specifically extend protection 

against "fire" in connection with mail and telephone threats 

(e), property owned or used by the United States (f) and in 

committing a Federal felony (h)(1), respectively. 

The amendment which we propose will only remove the 

obstacle to Federal jurisdiction which is now sometimes 

encountered in proving that damage was caused by what techni- 

cally constitutes an explosive.  This removes a technical 

obstacle and will make our job of properly doing its arson 

work easier and will result in the conviction of more persons 

engaged in major arson-for-profit schemes. 
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Mr. HUGHES. Thank you very much, Mr. Powis. 
Mr. Sanders, the Assistant Director of Criminal Enforcement 

from the Bureau of Alcohol, Tobacco and Firearms, we have your 
statement also which, without objection, will be made a part of the 
record. We hope that you can summarize for us. 

Mr. SANDERS. Yes, sir, Mr. Chairman. I, too, welcome the oppor- 
tunity to appear before this committee to comment on the proposed 
arson bill, H.R. 6377, and to underscore ATF's role in combating 
the spreading crime of arson in this country. 

In October of 1981, Attorney General William French Smith tes- 
tified before the Senate Judiciary Committee on President Rea- 
gan's crime control program. As to arson control, the Attorney 
General described the problem of arson in the United States as 
grave and growing, stating that new tools must be given to Federal 
law enforcement personnel. 

Historically, arson has been considered a non-Federal problem. 
This premise fails to take into account the fact that State and local 
authorities often do not have the jurisdictional authority or suffi- 
cient investigative resources to deal with a crime of this magni- 
tude. 

Arson crimes are complex, multijurisdictional, and geographical- 
ly unconfining in nature. The presence of organized crime and 
white-collar criminals further compounds the investigative prob- 
lem. What is required is a concerted effort at all levels of govern- 
ment to impact on this lucrative crime. 

This subcommittee is well aware of ATF's lead Federal role in 
anti-arson efforts. ATF's statutory authority to investigate arson 
crimes stems from title II of the Gun Control Act of 1968, and title 
XI of the 1970 Organized Crime Control Act, commonly referred to 
as the Explosives Control Act. 

To briefly synopsize each act, title II of the Gun Control Act clas- 
sifies and extends Federal reach to "destructive devices." That cat- 
egory includes such devices as molotov cocktails. It is not uncom- 
mon for arsonists to use such devices to destroy buildings and other 
property by fire. 

"The Explosives Control Act reaches arson-related explosives 
crimes. The statute imposes criminal sanctions for those who 
damage or attempt to damage by means of an explosive any real or 
personal property used in or affecting interstate or foreign com- 
merce. 

In defining the term "explosive," Congress intended to cover 
every conceivable explosive material, including incendiary devices, 
and certain chemical compounds and mechanical mixtures which, 
under certain conditions, could cause an explosion. Included in this 
definition are flammable liquids—for example, gasoline, paint thin- 
ner, cleaning fluids, et cetera. 

Grenerally, the application of title XI to address arson crimes has 
been accepted in the Federal courts nationwide. Four circuit 
courts—the 7th, 8th, 10th, and 11th—reviewed and upheld convic- 
tions in ATF arson cases, with the interpretation of explosives in- 
volving various incendiai^ devices and chemical compounds. But 
there have been difiiculties in accepting this interpretation. The 
ninth circuit narrowly construed the scope of the statute to include 
only conventional explosives. 
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On November 13, 1981, a restaurant owner was convicted of 
burning his business to collect insurance by fraud. An appeal was 
taken to the ninth circuit and the conviction was reversed when 
the ninth circuit accepted the appellant's argument that Congress 
never intended to extend the scope of the statute beyond "the spe- 
cific evil of bombing." 

As can be seen, the law in its present state has created some con- 
fusion, and this problem area in the statute needs clarification. Al- 
though the split in the circuits is four-to-one for, it reflects the judi- 
ciary's problem in construing the language of 844(j). 

Before ATF may investigate an arson, the presence of an explo- 
sive or a device must be established. So, before prosecution can be 
considered, many investigative and technical scientific man-hours 
are consumed in determining whether the arson was initiated by 
an "explosive," as defined in 18 U.S.C. 844(j), or "destructive 
device" as defined in 26 U.S.C. 5845(f). 

All too often, due to the nature of arson crimes and the resulting 
heat and fire, the evidence of an explosive is virtually destroyed 
and the technical determinations and classifications are difficult if 
not impossible. 

ATF has developed policy guidelines focusing its arson program 
towards the investigation of arson-for-profit schemes and other 
major arson crimes that extend beyond the investigative jurisdic- 
tion or resource capabilities of State and local agencies. During 
fiscal year 1981 ATF initiated 407 investigations of explosives-relat- 
ed arson incidents involving 25 deaths, 109 injuries and $103.1 mil- 
lion in property damage. Additionally, $27 million in insurance 
claims—potential claims were aborted through these investigative 
activities. 

In furtherance of our nationwide investigative efforts, ATF has 
acted as a catalyst in promoting arson task force units throughout 
the country. These task force operations involve the coordinated ef- 
forts of State, local and other Federal agencies working in concert 
with U.S. attorneys or strike force attorneys in their respective ge- 
ographical areas. The task force operations, coupled with investiga- 
tive efforts from nontask force offices within the Bureau, have re- 
sulted in substantial accomplishments in the fight against the na- 
tional arson problem. 

ATF's National Response Teams have been highly successful and 
responsive to requests for assistance from State and local law en- 
forcement authorities. These four specialized investigative units, 
consisting of highly trained special agents, explosives technology 
personnel and laboratory analysts, are able to quickly respond to 
major arsons throughout the country. Since the National Response 
Teams inception in 1980, the four teams have responded to 31 inci- 
dents in 18 States, in which there were 17 deaths and 109 injuries. 
Property damage in those 31 incidents was in excess of $51 million. 
The teams' ratio in successful investigation in these responses is 
more than 60 percent, a success ratio far exceeding national aver- 
ages in investigating arson activity. ATF continues to provide 
training to State and local enforcement agencies relating to the de- 
tection and investigation of arson-for-profit schemes and other 
arson tactics used by organized crime groups and white collar 
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criminals. ATF has provided training in arson-for-profit to over 
1,400 State and local enforcement officers. 

Due to the magnitude of the arson problem and the restrictions 
of the "explosives" definition, it is clear that ATF must be selective 
in its investigative efforts, and we have been. ATF has focused its 
resources on these schemes perpetrated by organized crime, white 
collar criminals, or members of organized arson rings, without 
regard to whether the case is prosecuted at the State or the Feder- 
al level. ATF, because of its excellent relationships with State and 
local law enforcement agencies, is ideally suited for and has been 
highly successful in arson investigations. 

ATF is now held in high regard in the arson investigative com- 
munity, rendering aid to State and local authorities through inves- 
tigative assistance, training, and by other means. 

We view H.R. 6377 as a positive move to combat arson in this 
country. I can speak from extensive personal experience in investi- 
gating and assisting in the prosecution of arson cases that this bill, 
which parallels Senator John Glenn's S. 2438, is the legislation 
needed to provide Federal assistance to the States, counties, and 
cities of this Nation plagued with the direct and indirect costs of 
arson. 

The Department of the Treasury has been consistent in recom- 
mending amendments to 844(j). I would offer comment on a minor 
point in the language proposed in H.R. 6377  

Mr. HUGHES. May I just make a suggestion to you? I am persuad- 
ed of the wisdom of the recommendations with regard to "substan- 
tial," so if you could perhaps just touch on that and move on, we 
would appreciate it. 

Mr. SANDERS. Yes, sir. 
Mr. HUGHES. I think the ranking minority member is in accord 

with my feelings on that. 
Mr. SANDERS. Yes, Mr. Chairman. 
Putting aside the term "substantial," we strongly support 

amending 844(i) to include the phrase "or fire" because it clarifies 
without changing the intent. The amendment would offer relief to 
investigators and prosecutors in meeting the elements of proof now 
required to show that the destruction was caused by what techni- 
cally constitutes an "explosive." 

This criminal conduct is of particular Federal interest and can 
oftentimes only be effectively addressed at the Federal level. As far 
as Federal jurisdiction is concerned, it should not matter whether 
the damage or destruction is caused by an explosive or merely by 
fire. Instead, the Federal interest that ought to be protected by 
844(i) is property used in or affecting interstate or foreign com- 
merce. 

We also endorse the amendments to 844(e), (f), (h), and (i) extend- 
ing protection against fire in connection with mail and telephone 
threats, property owned or used by the United States, and in com- 
mitting a Federal felony. 

Earlier in my testimony I mentioned the decision in the ninth 
circuit that reversed the ATF conviction in an arson that caused 
the death of a Los Angeles city firefighter. The Ninth Circuit Court 
ruled that Congress never intended to extend the scope of the stat- 
ute relating to explosives to go beyond "the specific evil of bomb- 
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ing". If the statute had included the words "or fire," then this con- 
viction would not have been overturned by the appellate court and 
the arsonist could have been sentenced under 844(i). 

I can assure the committee that with the removal of the word 
"substantially" from H.R. 6377 there would not be a fiood of ATF 
arson investigations. It would serve only to provide clear guidelines 
for Federal participation and assistance to the State and local en- 
forcement agencies in the suppression of arson crimes. 

Again, I thank you, Mr. Chairman, for the opportunity to ad- 
dress this committee and the opportunity to assure you of ATF's 
sincere and successful role in arson investigations. 

At this time I would be happy to answer any questions. 
[The statement of Mr. Sanders follows:] 
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PREPARED STATEMENT OF ROBERT E. SANDERS, ASSISTANT DIRECTOR OF CRIMINAL EN- 
FORCEMENT, DEPARTMENT OF THE TREASURY, BUREAU OF ALCOHOL, TOBACCO AND 
FIREARMS 

MR. CHAIRMAN, I WELCOME THE OPPORTUNITY TO APPEAR BEFORE 

THIS SUBCOMMITTEE TODAY TO DISCUSS THE PROPOSED ARSON 

BILL, H.R. 6377, AND TO.UNDERSCORE ATF'S ROLE IN COMBATTING 

THE SPREADING ARSON CRIME IN THIS COUNTRY.  IN OCTOBER 

OF 1981, ATTORNEY GENERAL WILLIAM FRENCH SMITH TESTIFIED 

BEFORE A SENATE JUDICIARY SUBCOMMITTEE ON MAJOR ISSUES 

OF PRESIDENT REAGAN'S CRIME CONTROL PROGRAM.  AS TO 

ARSON CONTROL, THE ATTORNEY GENERAL DESCRIBED THE PROBLEM 

OF ARSON IN THE UNITED STATES, AS GRAVE AND GROWING, 

STATING THAT NEW TOOLS MUST BE GIVEN TO FEDERAL LAW 

ENFORCEMENT PERSONNEL. 

HISTORICALLY, ARSON HAS BEEN DESCRIBED AS A NON-FEDERAL 

PROBLEM.  THIS PREMISE HOWEVER HAS FAILED TO TAKE INTO 

ACCOUNT THE FACT THAT STATE AND LOCAL AUTHORITIES OFTEN 

DO NOT HAVE THE JURISDICTIONAL AUTHORITY OR SUFFICIENT 

INVESTIGATIVE RESOURCES TO DEAL WITH A CRIME OF THIS 

MAGNITUDE.  ARSON CRIMES ARE COMPLEX, MULTIJURISDICTIONAL 

AND GEOGRAPHICALLY UNCONFINING IN NATURE.  THE PRESENCE 

OF ORGANIZED CRIME AND WHITE-COLLAR CRIMINALS FURTHER 

COMPOUNDS THE INVESTIGATIVE PROBLEM.  IfflAT IS REQUIRED 

IS A CONCERTED EFFORT AT ALL LEVELS OF GOVERNMENT TO 

IMPACT ON THIS LUCRATIVE CRIME, WHICH HAS REACHED EPIDEMIC 

LEVELS.  THIS SUBCOMMITTEE IS WELL AWARE OF ATF'S PRESENT 

JURISDICTION IN INVESTIGATING ARSON CRIMES.  ATF'S 

STATUTORY AUTHORITY TO PURSUE ARSON STEMS FROM TITLE II 

OF THE GUN CONTROL ACT OF 1968 AND TITLE XI OF THE 

1970 ORGANIZED CRIME CONTROL ACT, COMMONLY REFERRED TO 



AS THE EXPLOSIVES CONTROL ACT.  TO BRIEFLY SYNOPSIZE EACH 

ACT, T-II OF THE GUN CCMTROL ACT REGULATES THE ENFORCEMENT 

OF "DESTRUCTIVE DEVICES", WHICH INCLUDES SUCH DEVICES AS 

MOLOTOV COCKTAILS.  IT IS NOT UNCOMMON FOR SUCH DEVICES 

TO BE EMPLOYED BY ARSONISTS TO INITIATE THE DESTRUCTION 

OF BUILDINGS OR OTHER TARGETS BY FIRE.  THE EXPLOSIVES 

CONTROL ACT REACHES "ARSON RELATED" EXPLOSIVES CRIMES. 

THE STATUTE IMPOSES CRIMINAL SANCTIONS ON THOSE WHO 

DAMAGE OR ATTRMPT TO DAMAGE BY MEANS OF AN "EXPLOSIVE" 

ANY REAL OR PERSONAL PROPERTY USED IN OR AFFECTING 

INTERSTATE OR FOREIGN COMMERCE.  IN DEFINING THE TERM 

"EXPLOSIVE" IN THIS SPECIFIC STATUTE, CONGRESS INTENDED 

TO COVER EVERY CONCEIVABLE EXPLOSIVE MATERIAL, INCLUDING 

INCENDIARY DEVICES, AS WELL AS CERTAIN CHEMICAL COMPOUNDS 

AND MECHANICAL MIXTURES WHICH, UNDER CERTAIN CONDITIONS, 

COULD CAUSE AN EXPLOSION.  INCLUDED IN THIS DEFINITION 

WERE FLAMMABLE LIQUIDS (e.g., GASOLINE, PAINT THINNER, 

CLEANING FLUIDS, etc.). 

THE APPLICATION OF TITLE XI TO ARSON CRIMES HAS GENERALLY 

BEEN ACCEPTED IN THE FEDERAL COURTS NATIONWIDE.  IN FOUR 

CIRCUIT COURT DECISIONS, THE 7TH, 8TH, lOTH, AND IITH, 

THE FEDERAL COURTS UPHELD CONVICTIONS IN ATF CASES 

INVOLVING ARSON AND THE INTERPRETATION OF "EXPLOSIVES" 

INVOLVING VARIOUS INCENDIARY DEVICES AND CHEMICAL 

COMPOUNDS.  BUT THERE HAVE BEEN DIFFICULTIES IN ACCEPTING 

THIS INTERPRETATION AND ONE COURT CONSTRUED THE SCOPE OF 
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THE STATUTE TO INCLUDE ONLY" CONVENTIONAL EXPLOSIVES. 

THIS IS REFLECTED IN A ^ITTEN OPINION OF THE NINTH 

CIRCUIT.  ON NOVEMBER 13, 1981, A RESTAURANT OWNER WAS 

CONVICTED OF BURNING HIS BUSINESS FOR THE PURPOSE OF 

COLLECTING FRAUDULENT INSURANCE PROCEEDS.  AN APPEAL 

WAS TAKEN TO THE NINTH CIRCUIT AND THEY REVERSED THE 

CONVICTION HOLDING THAT CONGRESS NEVER INTENDED TO 

EXTEND THE SCOPE OF THE STATUTE BEYOND "THE SPECIFIC 

EVIL OF BOMBING." 

AS CAN BE SEEN, THE LAW IN ITS PRESENT STATE HAS 

CREATED SOME DIFFICULTIES AND THIS "PROBLEM" AREA IN THE 

STATUTE NEEDS CLARIFICATION.  ALTHOUGH THE SPLIT IN 

THE CIRCUITS IS 4-1 FOR, IT IS AN INDICATION OF THE 

JUDICIARIES PROBLEM IN CONSTRUING THE LANGUAGE OF 844(j). 

BEFORE ATF CAN BECOME INVOLVED IN AN ARSON INVESTIGATION, 

THE IDENTIFICATION OF AN "EXPLOSIVE" MUST BE ASCERTAINED 

IF NO "DEVICE" IS PRESENT. 

FIRST, BEFORE PROSECUTION CAN BE CONSIDERED, MANY IN- 

VESTIGATIVE AND TECHNICAL/SCIENTIFIC HANHOURS ARE CON- 

SUMED IN DETERMINING WHETHER THE ARSON WAS INITIATED BY 

AN "EXPLOSIVE" AS DEFINED IN 18 U.S.C. $ 844(j) OR A 

"DESTRUCTIVE DEVICE" AS DEFINED IN 26 U.S.C. S 5845(f). 

SECONDLY, AND ALL TO OFTEN, DUE TO THE NATURE OF ARSON 

CRIMES AND THE RESULTING HEAT AND FIRE, THE EVIDENCE OF 

AN EXPLOSIVE IS VIRTUALLY DESTROYED AND THE TECHNICAL 
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DETERMINATIONS AND CLASSIFICATIONS ARE DIFFICULT IF NOT 

IMPOSSIBLE. 

ATF HAS STRUCTURED ITS ARSON PROGRAM TOVJARDS THE 

INVESTIGATION OF "ARSON-FOR-PROFIT" SCHEMES AND OTHER 

MAJOR ARSON CRIMES THAT EXTEND BEYOND THE INVESTIGATIVE 

JURISDICTION OR RESOURCE CAPABILITY OF STATE AND LOCAL 

AGENCIES.  DURING FISCAL YEAR 1981 ATF INITIATED 407 

INVESTIGATIONS OF EXPLOSIVES-RELATED ARSON INCIDENTS 

INVOLVING 25 DEATHS, 109 INJURIES, $103.1 MILLION IN 

PROPERTY DAMAGE AND $27 MILLION IN INSURANCE CLAIMS (OR 

POTENTIAL CLAIMS) BEING ABORTED.  IN FURTHERANCE OF OUR 

NATIONWIDE INVESTIGATIVE EFFORTS, ATF HAS ACTED AS A 

CATALYST IN PROMOTING ARSON TASK FORCE UNITS THROUGHOUT 

THE COUNTRY.  THESE "TASK FORCE" OPERATIONS INVOLVE THE 

COORDINATED EFFORTS OF STATE/LOCAL AND OTHER FEDERAL 

AGENCIES, WORKING IN CONJUNCTION WITH UNITED STATES 

ATTORNEYS OR STRIKE FORCE ATTORNEYS IN THEIR RESPECTIVE 

GEOGRAPHICAL AREAS.  THE "TASK FORCE" OPERATIONS, COUPLED 

WITH INVESTIGATIVE EFFORTS FROM NONTASK FORCE OFFICES 

WITHIN THE BUREAU, HAVE RESULTED IN SUBSTANTIAL ACCOMPLISH- 

MENTS IN THE FIGHT AGAINST THE NATIONAL ARSON PROBLEM. 

ATF'S NATIONAL RESPONSE TEAMS (NRT'S) HAVE CONTINUED TO 

BE HIGHLY SUCCESSFUL AND RESPONSIVE TO REQUESTS FOR 

ASSISTANCE FROM STATE AND LOCAL LAW ENFORCEMENT AUTHORITIES. 

THESE FOUR SPECIALIZED I^JVESTIGATIVE UNITS CONSISTING OF 
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HIGHLY TRAINED SPECIAL AGENTS, EXPLOSIVES TECHNOLOGY 

PERSONNEL AND LABORATORY ANALYSTS, ARE ABLE TO QUICKLY 

RESPOND TO MAJOR ARSONS THROUGHOUT THE COUNTRY.  SINCE 

THE NATIONAL RESPONSE TEAMS INCEPTION IN 1980, THE FOUR 

TEAMS HAVE RESPONDED TO 31 INCIDENTS IN 18 STATES, IN 

WHICH THERE WERE 17 DEATHS AND 109 INJURIES.  PROPERTY 

DAMAGE IN THESE 31 INCIDENTS WAS IN EXCESS OF $51,000,000. 

THE TEAMS RATIO IN SUCCESSFULLY INVESTIGATING THESE RESPONSES 

IS MORE THAN 60%, A SUCCESS RATIO FAR EXCEEDING NATIONAL 

AVERAGES IN INVESTIGATING ARSON ACTIVITY.  ATF CONTINUES 

TO PROVIDE TRAINING TO STATE AND LOCAL ENFORCEMENT AGENCIES 

RELATING TO THE DETECTION AND INVESTIGATION OF ARSON-FOR- 

PROFIT SCHEMES AND OTHER ARSON "TACTICS" USED BY ORGANIZED 

CRIME GROUPS AND WHITE COLLAR CRIMINALS.  ATF HAS PROVIDED 

TRAINING IN "ARSON-FOR-PROFIT" TO OVER 1400 STATE AND 

LOCAL ENFORCEMENT INVESTIGATORS. 

DUE TO THE MAGNITUDE OF THE ARSON PROBLEM, AND THE 

RESTRICTIONS OF THE "EXPLOSIVES" DEFINITION, IT IS OBVIOUS 

THAT WE MUST BE "SELECTIVE" IN OUR INVESTIGATIVE EFFORTS. 

WE HAVE FOCUSED OUR RESOURCES ON THOSE SCHEMES PERPETRATED 

BY ORGANIZED CRIME, "WHITE COLLAR" CRIMINALS OR MEMBERS 

OF ORGANIZED "ARSON RINGS", WITHOUT REGARD TO VJHETHER 

THE CASE IS ULTIMATELY PROSECUTED AT THE STATE OR THE 

FEDERAL LEVEL.  ATF, BECAUSE OF OUR EXCELLENT RELATIONSHIPS 

WITH STATE AND LOCAL LAW ENFORCEMENT AGENCIES IS IDEALLY 
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SUITED FOR AND HAS BEEN HIGHLY SUCCESSFUL IN ARSON INVESTI- 

GATIONS.  ATF IS HELD 1^1 HIGH REGARD IN THE ARSON 

INVESTIGATIVE FIELD, SUPPLYING ASSISTANCE TO STATE AND 

LOCAL AUTHORITIES THROUGH INVESTIGATIVE ASSISTANCE, 

TRAINING AND OTHER RESOURCES.  WE VIEW H.R. 6377 AS A 

POSITIVE MOVE TO COMBAT ARSON IN THIS COUNTRY.  I CAN 

SPEAK FROM EXTENSIVE PERSONAL EXPERIENCE IN INVESTI- 

GATING AND ASSISTING IN THE PROSECUTION OF ARSON CASES 

THAT THIS BILL, WHICH PARALLELS SENATOR JOHN GLENN'S 

S.  2438, IS THE LEGISLATION NEEDED TO PROVIDE FEDERAL 

ASSISTANCE TO THE STATES, COUNTIES AND CITIES OF THIS 

NATION PLAGUED WITH THE DIRECT AND INDIRECT COSTS OF ARSON. 

THE DEPARTMENT OF THE TREASURY HAS BEEN CONSISTENT IN 

RECOMMENDING AMENDMENTS TO S 844(i).  HOWEVER, OUR RECOM- 

MENDATION DIFFERS FROM THE LANGUAGE PROPOSED IN H.R. 6377 

IN THAT THE BILL DEFINES FIRE BY REFERENCE TO "SUBSTANTIAL- 

DAMAGE.  THE TER>1 "SUBSTANTIAL", MEANS ALL THINGS TO.ALL 

PEOPLE.  WHAT IS SUBSTANTIAL IN DAISY, NORTH DAKOTA, 

MIGHT NOT MEAN THE SAME AS IN THE BRONX.  IT COULD IMPEDE 

PROSECUTION SINCE THE COURT MAY HAVE DUE PROCESS CONCERNS 

OVER THE VAGUENESS OF SUCH A TERM IN A CRIMINAL STATUTE. 

WE MAY FIND THE FEDERAL EFFORTS TO FIGHT ARSON CRIME 

HAMPERED AGAIN BY VAGUE LANGUAGE.   THE WORD "SUBSTANTIAL" 

IS DIFFICULT ENOUGH TO INTERPRET IN THE ACTUAL DESTRUCTION 

OF PROPERTY, BUT EVEN MORE SO IS IT AMBIGUOUS AND DIFFICULT 
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BY WHAT CRITERIA WOULD .ONE EVALUATE THE SUBSTANTIALITY 

OF AN "ATTEMPT?" 

PUTTING ASIDE THE TERM "SUBSTANTIAL", WE SUPPORT AMENDING 

5 844(i) TO INCLUDE THE PHRASE "OR FIRE."  SUCH AN AMENDMENT 

•  WOULD REMOVE THE OBSTACLE TO FEDERAL JURISDICTION OCCASION- 

ALLY ENCOUNTERED IN PROVING THAT THE DAMAGE WAS CAUSED 

BY WHAT TECHNICALLY CONSTITUTES AN "EXPLOSIVE."  THESE 

ACTIVITIES ARE OF PARTICULAR FEDERAL INTEREST AND CAN 

OFTENTIMES ONLY BE EFFECTIVELY ADDRESSED AT THE FEDERAL 

LEVEL.  AS FAR AS FEDERAL JURISDICTION IS CONCERNED, IT 

SHOULD NOT HATTER WHETHER THE DAMAGE OR DESTRUCTION IS 

CAUSED BY AN EXPLOSIVE OR MERELY BY FIRE.  INSTEAD, THE 

FEDERAL INTEREST UNDER § 844(i) IS THE PROTECTION OF 

PROPERTY USED IN OR AFFECTING INTERSTATE OR FOREIGN 

COMMERCE. 

WE ALSO ENDORSE THE AMENDMENTS TO § 844 (e), (f) and"(h) 

(1), WHICH WOULD SPECIFICALLY EXTEND PROTECTION AGAINST 

"FIRE" IN CONNECTION WITH HAIL AND TELEPHONE THREATS (e), 

PROPERTY 01-/NED OR USED BY THE UNITED STATES (f) AND IN 

COMMITTING A FEDERAL FELONY (h) (1), RESPECTIVELY. 

WE STRONGLY SUPPORT AN AMENDMENT TO § 844 (i) TO 

INCLUDE THE PHRASE "OR FIRE" BECAUSE IT MERELY CLARIFIES 

AND DOES NOT CHANGE THE ORIGINAL INTENT OF CONGRESS.  THE 

PROPOSED AMENDMENT WOULD ALSO PROVIDE RELIEF TO INVESTIGATORS 
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AND PROSECUTORS IN MEETING THE ELEMENTS OF PROOF CURRENTLY 

REQUIRED IN ORDER TO SHOW THAT THE DESTRUCTION WAS CAUSED 

BY WHAT TECHNICALLY CONSTITUTES AN "EXPLOSIVE".  AS I 

DISCUSSED EARLIER WHEN ADDRESSING CIRCUIT COURT DECISIONS, 

I MENTIONED THE DECISION IN THE NINTH CIRCUIT THAT REVERSED 

THE CONVICTION OBTAINED AS A RESULT OF AN ATF INVESTIGATION 

INTO AN ARSON THAT RESULTED IN THE DEATH OF A LOS ANGELES 

CITY FIRE FIGHTER.  THE NINTH CIRCUIT RULED THAT CONGRESS 

NEVER INTENDED TO EXTEND THE SCOPE OF THE STATUTE RELATING 

TO "EXPLOSIVES" TO GO BEYOND "THE SPECIFIC EVIL OF BOMBING". 

IF THE STATUTE HAD INCLUDED THE WORDS "OR FIRE", THEN 

THIS CONVICTION WOULD NOT HAVE BEEN OVERTURNED BY THE 

APPELLATE COURT. 

ATF BELIEVES THAT WITH REMOVAL OF THE WORD "SUBSTANTIALLY", 

THAT H.R. 6377 OR S. 2438 WILL NOT RESULT IN A FLOOD OF 

ARSON INVESTIGATIONS, RATHER IT WOULD PROVIDE DEFINITIVE 

GUIDELINES FOR FEDERAL PARTICIPATION AND ASSISTANCE TO 

THE STATE AND LOCAL ENFORCEMENT AGENCIES IN THE SUPPRESSION 

OF ARSON-CRIMES. 

WE MUST REMAIN SELECTIVE IN OUR ENFORCEMENT, ADHERING TO 

OUR PRESENT GUIDELINES OF PURSUING ARSON CRIMES AGAINST 

COMMERCIAL AND INDUSTRIAL PROPERTY PERPETRATED BY ORGANIZED 

WHITE-COLLAR CRIMINALS OR ARSON RINGS.  THE PROPOSED 

LEGISLATION WILL ONLY ALLOW US TO INVESTIGATE A "FIRE" 

AFFECTING INTERSTATE COMMERCE, AND WILL REMOVE US FROM 
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THE COSTLY AND TIME CONSUMING TASK OF PROVING THAT AN 

"EXPLOSIVE" WAS USED Itl-THE ARSON. 

THE KEY IS CAREFUL AND STRICT MANAGEMENT BY FEDERAL 

AGENCIES AND A STRICT OVERSIGHT OF THE FEDERAL ARSON 

INVOLVEMENT BY COMMITTEES SUCH AS THIS ONE MR. CHAIRMAN. 

I ASSURE YOU MR. CHAIRMAN THAT WE WILL CONTINUE TO RIGOROUSLY 

MANAGE AND DEPLOY OUR RESOURCES TOWARD THOSE CRIMES THAT 

ABSOLUTELY •REQUIRE THE ASSISTANCE OF THE FEDERAL 

GOVERNMENT.  I STRONGLY BELIEVE THAT THIS CAN BE DONE 

AND WILL BE DONE. 

AGAIN, I THANK YOU FOR THE OPPORTUNITY TO ADDRESS 

THIS COMMITTEE AND THE OPPORTUNITY TO ASSURE YOU OF ATF'S 

SINCERE AND SUCCESSFUL ROLE IN ARSON INVESTIGATIONS. 

Mr. HUGHES. Thank you, Mr. Sanders, for an excellent state- 
ment. 

I have several questions. You alluded in part of your statement 
to the fact that quite often the evidence of an explosive device of 
some type is absent because the fire destroys such evidence. 

In what percentage of the fires which you know are by explosives 
or explosive devices, are you just unable to prove the type of 
device? 

Mr. SANDERS. In the matters that we investigate, Mr. Chairman, 
our experience is about 30 percent of the cases. But that is not re- 
flective of the universe of arsons. Those are of the cases we investi- 
gate. 

Mr. HUGHES. I see. 
The task force operations have just been extraordinaryly success- 

ful. I am deeply committed to task force operations anyway. You 
are able to leverage the expertise of local officials who know the 
local personalities, you provide training and therefore you are 
really maximizing your efforts. 

What is the present status, given the fiscal constraints under 
which you're operating, of the task force operations? 

Mr. SANDERS. We have at the present time five task forces. They 
are in Los Angeles, Houston, Philadelphia, Boston and Chicago. 
There are constraints, Mr. Chairman  

Mr. HUGHES. On how they operate? 
Mr. SANDERS. They are operating and operating in a full blown 

manner. We are attempting to establish additional task forces and 
have been somewhat hampered by the lack of  

Mr. HUGHES. I see. Where else do you need task force operations 
right now? 
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uled to initiate full-blown task forces. 

Mr. HUGHES. What are some of the major cities where these task 
force operations are essential? 

Mr. SANDERS. Well, I would say certainly in Hudson County in 
your State of New Jersey. There is clear evidence recently, very re- 
cently, of the need for one there. 

In San Francisco, we are beginning—in Seattle, across the coun- 
try, in Dallas, Cleveland, Detroit. 

Mr. HUGHES. I was astounded to learn that in Hudson County 
there were 28 arson-related deaths; is that right? 

Mr. SANDERS. Yes, sir. Being a native of Hoboken, I was particu- 
larly interested in that. 

Mr. HUGHES. I was astounded. We had a hearing, in fact, in 
Jersey City on Monday of this week, and I knew we had a number 
of arson-related deaths, but I didn't realize the problem was so 
enormous. 

Mr. SANDERS. Yes, sir. And we are attempting to establish one 
these. 

Mr. HUGHES. The minority community in particular is very upset 
because they feel the greatest impact of the arson-related fires and 
the tragedies. 

Mr. Powis. Mr. Chairman, despite the budget constraints this 
year, which certainly has been a horrendous situation, we were 
able to start a task force in Massachusetts, within the last 90 days. 
That is the one in Boston. 

Mr. HUGHES. The Speaker's area? 
Mr. Powis. That is the Speaker's area. There is a serious need. 

You have to  
Mr. HUGHES. What seems to be good for Boston must be good for 

Hoboken. 
Mr. Powis. There were the Lynn fires up there and the Lowell, 

Mass. fires. I think we will have to look at that Hoboken one. 
Mr. HUGHES. YOU got that message, I see. [Laughter.] 
The four national response teams, they, too, have had a tremen- 

dous record; 60 percent is the figure you cited. And the conviction 
rate is extremely high. 

What is the present status of those operations given the budg- 
etary constraints? 

Mr. SANDERS. They have not been hampered, Mr. Chairman. We 
have given that top priority and, insofar as we're concerned, other 
than whatever chilling effect the lack of funds may have, they 
have not been hamper«i. 

Mr. HUGHES. Let me just run through a number of questions real 
quickly. 

Some suggestions have been received that cases that involve fire 
ought to be limited to those that involve schemes to fraudulently 
obtain insurance proceeds. What problems would that limitation or 
limitations present? 

Mr. POWIS. Mr. Chairman, I think it would rule out certain moti- 
vations we see in arson that are rather significant. For instance, 
things like revenge, fires set out of revenge or out of intimidation— 
frequently these are involved in organized crime cases; terrorism, 
arsonists who set a fire because of a mental illness and get a thrill 
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out of the fire: these would all be excluded with that type of limita- 
tion. 

Mr. HUGHES. HOW frequently does BATF investigate an arson 
that is ultimately prosecuted in a State jurisdiction? 

Mr. Powis. My understanding is that about 90 percent of ATF's 
investigations are prosecuted in the federal courts, so it would be 
roughly 10 percent in the local jurisdictions. 

Mr. HUGHES. How frequently does BATF investigate an arson 
that is never prosecuted by U.S. attorneys? 

Mr. POWIS. Although that specific information is not available, as 
stated previously, our experience shows that approximately 30 per- 
cent of the arsons we investigate cannot for various reasons meet 
the criteria to prosecute under the Federal explosives statutes. 

Mr. HUGHES. Could you give the subcommittee an idea of how ex- 
tensively traditional organized crime networks utilize arson for 
fraud? 

Mr. Powis. ATF cannot capture that information in hard data. 
However, their experience in the task force cities indicates that 
there is traditional organized crime involvement in many of the 
msyor arson for fraud cases investigated. The Mr. Livingroom case 
in New Jersey is a good example of this involvement. 

I think, in terms of a percentage, that we will also have to look 
at that and see if we can furnish it for the record. In terms of the 
tvpes of cases that ATF gets into on insurance fraud and extortion, 
there is a heavy involvement of organized crime in that type of 
case, particularly extortion. Almost all of those involve organized 
crime, and a fairly good percentage in the insurance fraud situa- 
tion. 

Mr. HUGHES. If you could supply whatever specifics you have, we 
would appreciate it. 

Mr. Powis. Yes, sir. 
Mr. HUGHES. Roughly, what percentage of ATF arson investiga- 

tions reveal or are focused on offenders who are part of an arson 
ring, usually involving multiple arson offenses? 

Mr. POWIS. Although percentage data is not available, the task 
force cities experience shows us that many of the cases investigated 
involve rings responsible for multiple arson and related offenses. The 
individuals involved in the Mr. Livingroom case in New Jersey, the 
Mudarris Organization in Los Angeles, and the successful prosecu- 
tion of organized arson rings in Chicago are all examples of multiple 
arson crime activity. 

It is also difficult to determine an exact percentage in this area. 
I think it is important to note however, that the task forces are 

almost exclusively zeroed in on arson rings, in the five cities where 
we have the task forces. 

Mr. HUGHES. Given the constraints imposed on you by the ruling 
of the ninth circuit, which has obviously made you somewhat "gun 
shy" on the issue, what percentage of arson investigations do you 
discontinue because you feel you can't meet the present standard? 

Mr. POWIS. Well, we believe the figure is approximately 30 per- 
cent, based on the lack of ability to prove the explosives. 

Mr. HUGHES. Finally—and I realize the local authorities are the 
best to give me this answer, and we have been talking with the 
local authorities—in extending jurisdiction to include fire as part 

lS-156 n - ai - A 



38 

of ATF's jurisdiction, what problems is that going to present to the 
local communities? Have you had an opportunity to talk to local 
fire and police officials about the question of jurisdiction? 

Mr. Powis. I would like Mr. Sanders to join in this also, but my 
impression is, particularly in the places where we are working with 
them in task forces, they would welcome this, because they realize 
ATF wouldn't have some of the inhibitions which it presently has 
because of the technical problem. 

Mr. Sanders I think could add to that. 
Mr. SANDERS. In my experience, Mr. Chairman, they would wel- 

come this. 
Mr. HUGHES. Thank you. 
The gentleman from Michigan. 
Mr. SAWYER. Thank you, Mr. Chairman. 
As a matter of curiosity, was the fellow acquitted, in effect, by 

the ninth circuit Court of Appeal's decision? Was he then prosecut- 
ed under State law? 

Mr. SANDERS. No. The mail fraud statute applied and he was sen- 
tenced under the mail fraud statute, sir—as a result of our investi- 
gation. 

Mr. SAWYER. AS a matter of curiosity, the current law, limited to 
explosives, applies to property used in, or in connection with, inter- 
state commerce? 

Mr. POWIS. Yes, sir. 
Mr. SAWYER. Would an office building, for example, that is occu- 

pied by some firms that are doing interstate business, brokerage 
houses or something, be covered under the  

Mr. SANDERS. I think we would find little trouble finding the in- 
terstate nexus in that kind of building, without knowing the com- 
plete facts, but I think there would probably be an interstate nexus 
there, sir. 

Mr. SAWYER. I think that's all I have. 
Mr. HUGHES. Thank you. 
I just want to say to you that the National District Attorneys As- 

sociation is in town—in fact, I addressed them yesterday morning 
in their first plenary session. They had a reception last night, and 
interestingly, I talked with two of the State prosecutors, each of 
whom made reference to BATF and their concerns about BATF, 
and both of whom told me that they have to deal with a lot of Fed- 
eral agencies, and none of the agencies were as cooperative and as 
helpful and as outgoing and willing to help as BATF. I thought 
that was interesting. I was only there for about 15 minutes. 

Mr. SAWYER. That's why we're abolishing it. 
Mr. HUGHES. Yes, that's right. [Laughter.] 
Mr. POWIS. I appreciate your comments, and I think that match- 

es what we have found in dealing with the State and local levels, 
that there is no organization that  

Mr. HUGHES. I make the observation because of what Mr. Sand- 
ers said about local authorities. It is interesting that that just oc- 
curred last night. 

Thank you. We appreciate your testimony. You have been most 
helpful to us. 

Mr. Powis. Thank you, Mr. Chairman, and Mr. Sawyer. 
Mr. SANDERS. Thank you, sir. 
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Mr. HUGHES. Our next witness is J. C. Mullen, Jr., vice president 
for property claims for the Commercial Union Insurance Cos. Mr. 
Mullen has overall responsibility for Commercial Union's 
countrywide arson investigations. Any arson case involving insur- 
ance fraud is directly supervised by one of his particular depart- 
ments. He is responsible for training adjustors, supervisors, and 
managers in the area of arson detection and control. He is chair- 
man of the property claims service of the American Insurance As- 
sociation. For the past 2 years he has been a panelist on the Na- 
tional Legislative Conference on Arson. He has tremendous creden- 
tials and I am not going to take the time to recite them all. 

We are just delighted to have you with us this morning. We have 
your statement which, without objection, will be made a part of the 
record. You may proceed as you see fit. We hope that you can sum- 
marize for us, though. 

TESTIMONY OF J. C. MULLEN, JR., VICE PRESIDENT FOR PROP- 
ERTY CLAIMS, COMMERCIAL UNION INSURANCE COMPANIES 
OF BOSTON; APPEARING ON BEHALF OF THE AMERICAN IN- 
SURANCE ASSOCIATION 
Mr. MULLEN. Yes, sir. It is nice seeing you again, Mr. Chairman. 
Members of the subcommittee, as mentioned by the Chair, I am 

J. C. Mullen, claims vice president for Commercial Union Insur- 
ance Co., located in Boston, Mass. I might add that BATF came to 
Boston to help the Boston Celtics out as the reason for being there. 

Mr. HUGHES. They need all the help they can get. [Laughter.] 
Mr. MULLEN. They do right now, sir. 
By way of background. Commercial Union Insurance Companies 

is the 19th largest insurance company in the United States, writing 
approximately $1.5 billion worth of insurance in the property-casu- 
alty area. 

Before addressing your bill, Mr. Chairman, let me explain our in- 
terest in arson. Commercial Union, as well as the rest of the insur- 
ance industry, is concerned and alarmed by the escalation of arson 
fraud schemes. This escalation is apparently due in part to the Na- 
tion's weakened economy, for it appears that as our economy wors- 
ens, unemployment increases, interest rates refuse to fall, and cer- 
tain desperate people are tempted to start fires in order to profit 
from insurance policies. Our policyholders must bear the cost of 
arson, for arson losses are included in rate calculations for proper- 
ty insurance. 

A recent study on the incidence and costs of arson found that 
arson fires motivated by fraud, or arson-for-profit, resulted in 
greater property loss than any other type of arson. "The results of 
this study, entitled "Arson Incidence Claims Study," were obtained 
through a survey of data collected from the fire insurance claim 
files of participating insurance companies. I am submitting a copy 
of the study for your information. 

As you know, not all arsons are motivated by profit. Arson 
crimes are committed for other reasons, such as vandalism, re- 
venge, terrorism, pyromania, and the cover-up of another crime. 
When arson is suspected, both public and private investigations 
take place to determine whether a fire was incendiary in origin. 
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Our investigators routinely work closely with local and Federal of- 
ficials, and the resulting team effort is mutually beneficial to both 
civil and criminal investigations. 

For example, when an insurance carrier suspects that an insured 
is presenting a fraudulent claim, it will investigate the fire, and if 
arson is discovered, look for the existence of a motive to commit 
arson. At the same time, local and Federal law enforcement offi- 
cials may be investigating and prosecuting the same arson. When 
information from criminal investigations becomes public, it is help- 
ful to our investigations and ability to successfully defend fraudu- 
lent arson claims. And, of course, when the prosecution of an ar- 
sonist leads to conviction, we are able to use that conviction to 
defend the claim. 

We have found that arsonists often cross State lines and move 
their base of operations from one State to another. To help to 
detect such trends, our industry has sponsored a property insur- 
ance loss register. Information from this program can be passed on 
to Federal and State arson officials to be used in the criminal in- 
vestigation of arsonists. 

Although we are witnessing a spread of arson to the suburban 
and rural areas, it continues to be a major problem in our Nation's 
cities. State and local police and fire authorities lack the resources, 
training, and experience, to control this rising arson tide. Recently 
enacted State laws limiting the property tax base, such as proposi- 
tion V-h in Massachusetts, are having a detrimental effect on the 
ability of local municipalities to properly investigate arson losses. 
Nearly every State fire official will admit, and rightfully so, that 
they are overworked and undermanned. 

Thus, there is a vital need for the presence of Federal law en- 
forcement officials in investigating major interstate arsons and pro- 
viding assistance to local law enforcement authorities. 

Arsonists are clever and their detection demands highly skilled 
and experienced individuals. The Arson Task Force of the Bureau 
of Alcohol, Tobacco and Firearms has for many years ably per- 
formed this vital function and its efforts should not be handicapped 
by any unnecessary statutory restrictions. 

We need to continue to make it tough on the criminal who com- 
mits arson. Commercial Union supports H.R. 6377 as it would 
strengthen the ability of Federal law enforcement officials to detect 
arson and successfully prosecute arsonists. This bill would amend 
the Federal explosives law to allow Federal authorities to investi- 
gate arson fires of property used in interstate commerce which 
were started by any means, not just those fires started by an explo- 
sive device. 

Federal arson jurisdiction presently extends over the damage or 
destruction of property by means of an explosive. Confusion has 
risen over the interpretation of "explosive." The problem centers 
on whether fires, started by means of flammable liquids, such as 
gasoline or kerosene, which are simply poured out and lighted, 
meet the definition of explosive. 

We believe that the technical distinction between explosives and 
other incendiary means of starting fires should be eliminated. We 
support H.R. 6377 because it squarely addresses the problem by ex- 
tending Federal arson jurisdiction over malicious damage or de- 
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struction by means of fire rather than by means of an explosive. 
Our hope is that by eliminating this technical distinction and the 
accompanying difficult burden of proof, all serious fires of an inter- 
state nature, whatever their origin, may be investigated by Federal 
authorities. 

Whether an arson is committed by pouring gasoline over newspa- 
pers or by an explosive is really irrelevant to the issue of which 
fires warrant Federal jurisdiction. All arsons are violent crimes 
which cause tragic loss of life and the destruction and damage of 
property. We believe that with the correction of this technicality. 
Federal resources can be better allocated to investigating and pros- 
ecuting arsons, without spending the considerable time now re- 
quired in demonstrating whether a fire falls within Federal juris- 
diction. 

Our only problem with H.R. 6377 is a technical one. We question 
the use of the word "substantially" in the phrase "maliciously sub- 
stantially damages or destroys." Our concern is that this term is 
ambiguous and subject to differing judicial interpretations. If the 
purpose of the word "substantially" is to restrict Federal authority 
to serious arsons only, we recommend that this intent be clarified 
to avoid any future confusion. 

Other than this concern, Mr. Chairman, we support the goal of 
H.R. 6377. We commend you for your fine effort in pursuing this 
issue and your longstanding interest in the subject of arson. To the 
extent that Commercial Union may be of assistance to this subcom- 
mittee, we are at your service. 

Thank you again for the opportunity to testify on this important 
measure. 

Mr. HUGHES. Thank you, Mr. Mullen, for a very fine statement. 
The gentleman from Michigan. 
Mr. SAWYER. I have enjoyed the presentation, Mr. Chairman, and 

I don't have any questions. 
Mr. HUGHES. Thank you. 
I want to tell you that BATF needs some assistance. There are 

some people who are still trying to scuttle it, so I just hope, since 
you obviously support their mission and their work, that you are 
doing what you can. I am sure you are. 

Mr. MULLEN. We agree with you, sir. We are doing everything 
we can possible. That's why we are down here today. 

Mr. HUGHES. Thank you very much, Mr. Mullen. 
That concludes the hearing. We are going to go into markup, pro- 

vided we can get a quorum. So the hearing part of today's activities 
are concluded and we stand recessed for 5 minutes. 

[The statement of Mr. Mullen follows:] 
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PREPARED STATEMENT OP J. C. MULLEN, JR., ON BEHALT OF COMMERCIAL UNION 
INSURANCE COMPANIES 

Mr. Chairnian and Members of the Subcommittee, ray name Is Jay 

Mullen and I am Claims Vice President for Commercial Union 

Insurance Companies of Boston, Massachusetts.  I appreciate the 

opportunity to appear before this Subcommittee to testify on the 

serious problems posed to our Nation by arson, and on H.R. 6377 in 

particular. 

By way of background. Commercial Union is a major, multi-line 

insurance carrier.  We are the 19th largest property-casualty 

insurer in Che United States, with premiums totalling 

approximately $1 billion. 

Before addressing your bill, Mr. Chairman, let me explain our 

interest in arson.  Commercial Union, as well as the rest of the 

insurance industry, is concerned and alarmed by the escalation in 

arson fraud schemes.  This escalation is apparently due in part to 
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Che Nation's weakened economy, for it appears that as our economy 

worsens, unemployment increases, and interest rates refuse to 

fall, certain desperate people are tempted to start fires in order 

to profit from insurance policies.  Our policy holders must bear 

Che costs of arson, for arson losses are Included In rate 

calculations for propercy insurance. 

A recenc scudy on Che incidence and costs of arson found Chat 

arson fires mocivaced by fraud, or arson-for-profic, resulted in 

greater property loss Chan ocher cypes of arsons.  The resulcs of 

this study, encicled Arson Incidence Claims Scudy, were obcained 

Chrough a survey of daca collecced from che fire insurance claim 

files of parciclpacing insurance companies.  I am submicclng a 

copy of Che scudy for your informacion.  This scudy also reporCs 

che median dollar loss caused by arson.  Of course, Chese figures 

do noc reflecc che injury Co human life or ocher social cosCs of 

arson, such as che loss of one's home. 

As you know, noc all arsons are mocivaced by profit.  Arson 

crimes are committed for other reasons such as vandalism, revenge, 

terrorism, pyromania, and the cover-up of another crime.  When 

arson is suspected, both public and private Investigations may 

take place to determine whether a fire was incendiary in origin. 

Our Investigators routinely work closely with local and Federal 

officials and the resulting team effort is mutually beneficial Co 

boch Che civil and criminal invescigaclons. 

For example, where an insurance carrier 9uspeccs chac an 

insured is presenclng a fraudulenc claim, it will lAvestigate the 
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fire and, if arson is discovered, look for the existence of a 

motive to conunit arson. At the same time, local and Federal law 

enforcement officials may be investigating and prosecuting the 

same arson.  When information from criminal investigations becomes 

public, it is helpful to our own investigations and ability to 

successfully defend fraudulent arson claims. And of course, when 

the prosecution of an arsonist leads to conviction, we are able 

to use that conviction to defend the claim. 

We have found that arsonists often cross state lines and move 

their base of operations from one state to another.  To help 

detect such trends, our industry has sponsored a Property 

Insurance Loss Register.  Information from this program can be 

passed on to Federal and state arson officials to be used in the 

criminal investigations of arsonists. 

Although we are witnessing the spread of arson to the 

surburban and rural areas, it continues to be a major problem in 

our Nation's cities.  State and local police and fire authorities 

lack the resources, training, and expertise to control this rising 

arson tide.  Recently enacted state laws limiting the property tax 

base, such as Proposition 2 1/2 in Massachusetts, are having a 

detrimental effect on the ability of local municipalities to 

properly investigate arson losses.  Nearly every state fire 

official will admit, and rightfully so, that they are overworked 

and undermanned. 

Thus, there is a vital need for the presence of Federal law 

enforcement officials in investigating major, interstate arsons 
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and providing assistance co local law enforcement authorities. 

Arsonists are clever and their detection demands highly skilled 

and experienced individuals.  The Arson Task Force of the Bureau 

of Alcohol, Tobacco and Firearms has for many years ably performed 

this vital function and its efforts should not be handicapped by 

any unnecessary statutory restrictions. 

Ue need to continue to make it tough on the criminal who 

commits arson.  Commercial Union supports H.R. 6377 as it would 

strengthen the ability of Federal law enforcement officials to 

detect arson and successfully prosecute arsonists. This bill 

would amend the Federal Explosives law to allow Federal 

authorities to investigate arson fires of property used in 

Interstate commerce which were started by any means, not just 

those fires started by an explosive device.  Federal arson 

jurisdiction presently extends over the damage or destruction of 

property by means of an explosive.  Confusion has arisen over the 

interpretation of explosive.  The problem centers on whether fires 

started by means of flammable liquids, such as gasoline or 

kerosene, which are simply poured out and lighted meet the 

definition of explosive. 

This confusion over the technical meaning of explosive has 

resulted in two particular problems.  First, it is difficult to 

prove in court that gasoline or another flammable liquid could 

give off sufficient vapors to cause an explosion when ignited, and 

valuable resources are spent trying to meet this cumbersome 

burden.  Second, the courts are split on whether to extend 
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Federal explosives jurisdiction over fires started by gasoline. 

Certain circuits have refused to recognize the broader 

interpretation of explosive and have dismissed counts charging 

violations by means of poured gasoline. 

We believe that the technical distinction between explosives 

and other incendiary means of starting fires should be eliminated. 

We support H.R. 6377 because it squarely addresses the problem by 

extending Federal arson jurisdiction over malicious damage or 

destruction by means of fire rather than by means of an explosive. 

Our hope is that by eliminating this technical distinction and the 

accompanying difficult burden by proof, all serious fires of 

an interstate nature, whatever their origin, may be investigated by 

Federal authorities. 

Whether an arson is committed by pouring gasoline over 

newspapers or by an explosive is really irrelevant to the issue of 

which fires warrant Federal jurisdiction.  All arsons are violent 

crimes which cause tragic loss of life and the destruction and 

damage of property.  We believe that with the correction of this 

technicality. Federal resources can be better allocated to 

investigating and prosecuting arsons, without spending the 

considerable time now required in demonstrating whether a fire 

falls within Federal jurisdiction. 

Our only problem with H.R. 6377 is a technical one.  We 

question the use of the word "substantially" in the phrase 

"maliciously substantially damages or destroys ."  Our concern is 
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thac this term is ambiguous and subject to differing Judicial 

interpretations.  If the purpose of the word "substantially" is to 

restrict Federal authority to serious arsons only, we recommend 

that this intent be clarified to avoid any future confusion. 

Other than this concern, Mr. Chairman, we support the goal of 

H.R. 6377.  We commend you for your fine effort in pursuing this 

issue and your longstanding interest in the subject of arson.  To 

the extent that Commercial Union may be of assistance to this 

Subcommittee, we are at your service.  Thank you again for the 

opportunity to testify on this important measure. 
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Single copies of this report, Arson Incidence Claim Study, are available 
without charge from the All-Industry Research Advisory Council, 7315 
Wisconsin Avenue, Suite 231-W, Bethesda, Maryland 20814. A listing of 
other AIRAC publications is provided at the end of this publication. 

© Copyright 1982, All-Industry Research Advisory Council. 
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Overview of Study Findings 
This study reports the results obtained through a survey of insurance companies 
designed to determine the incidence of suspected arson. Results of the survey, based 
upon a sample of 13,418 claim files, are reported for residential and commercial 
insurance written in the voluntary market and through FAIR Plans. 

The incidence of suspected arson (in terms of both the number and dollar per- 
centages of all losses) was higher in FAIR Plans than the voluntary insurance 
market. For residential coverage involving losses over 51,000, arson was suspected 
in 30% of all fires covered by FAIR Plans (28% of the total dollar losses) while 
only 11 % of the voluntary market fires (14% of the dollar losses) was affected. For 
commercial coverage involving losses over $5,000, arson was suspected in 40% of 
the FAIR Plan fires |52% of dollar losses) as compared to only 27% of voluntary 
market fires (37% of dollar losses). 

Each suspected arson fire was classified according to the six motive categories: 
arson fraud, vandalism, revenge, concealment of another crime, pyromania, or 
other motive. Vandalism was the most common motive, indicated in over 50% of 
all arson fires in the voluntary market. Arson fraud, in the voluntary market, was 
the second most common motive (excluding the "other motive" category), and was 
involved with at least 12% of all arson fires. The FAIR Plans were remarkably con 
sistent in the proportion of claims reported to be arson. However, with regard to 
arson motive their breakdowns ranged from extremely high in one FAIR Plan to 
zero in others. Because averages developed from such figures would be without 
meaning, no FAIR Plan motive averages are presented. 

Based upon median loss values for the claim files studied, arson fires with a fraud 
motive were the most costly, followed by arson with nonfraud motives, and then 
nonarson fires. The residential voluntary market exhibited the largest differences, 
with the median costs being S25,000 for fraud arson fires, $12,865 for nonfraud 
arson fires, and $4,209 for nonarson fires. 

Several other observations resulted from the study. 

1) Individual ownership of an insured property exhibited the lowest 
percentage of arson fires. 

2) Ownership by trust or multiple owners led to a higher arson 
incidence. 

3) In the commercial business area, wholesale businesses (voluntary 
market) and retail stores (FAIR Plan) experienced the highest arson 
incidence. 

4) For residential business, appurtenant structures were most likely to 
be associated with arson. 

5) With regard to both residential and commercial business, arson was 
least likely when the insured (owner) occupied the property. 
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Introduction 
The primary objective of this AIRAC study is to classify fire insurance claims — 
based on data collected from a large number of insurance claim files — into two 
groups. One group identifies those fires where arson was suspected and the other 
group where arson was not suspected. Throughout this report, the term "arson fire" 
means arson was suspected and "nonarson fire" means arson was not suspected. 

While this study offers reasonably accurate statistical reporting, it should be noted 
that several problems are encountered in attempting to obtain totally accurate data 
on the subject of arson. Differences in deflnition, data gathering and storage pro- 
cedures make it difficult to obtain a precise measure of arson incidence from the 
many companies which contributed to this report. 

The National Academy of Sciences indicated in its report "Incendiarism — An 
Overview and an Appraisal" that these problems are not confined to the insurance 
industry. Their assessment of national data gathering agencies' capabilities to 
supply arson related information was that: "... we are by contrast almost illiterate 
regarding most important facets of incendiarism " Later in the report, there was 
the following comment regarding local fire records, "... a vast number of fires go 
listed as 'undetermined origin' or worse yet, 'unknown'." In their consensus find- 
ings, NAS pinpointed several especially serious problems: 

• Terminology is.not uniform 
• Collection forms and practice are not coordinated 
• Collation is rudimentary 
• Interpretation is subject to question 
• Dissemination is unstructured 

Information currently being gathered by officials and insurance companies 
promises more reliable fraud arson statistics in the future. However, it will be some 
time before the figures approach 100% credibility. 

The findings in this report are based on fires which were reported to insurance 
carriers and selected for review as outlined in the design section which follows. As 
a general rule, the claim files were termed as "arson fire" if any one of the following 
conditions were met; 

1) The investigation resulted in a criminal indictment or conviction by 
the prosecutor's office. 

2) A judgment was entered in favor of the insurance carrier in a civil 
suit. 

3) A compromise settlement was made based on facts within the claim 
investigations sufficient to indicate incendiary origin, but insuf- 
ficient for criminal indictment or civil suit defense. 

4) Incendiary origin and motive were determined or there was strong 
indication of vandalism, revenge, concealment, pyromania. 

5) The claim file contained other sufficient evidence to convince a 
reasonably prudent person the fire was incendiary. 
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Identity of the individual(s) responsible for the fire was not established as a 
criterion. 

Some fires that properly should have been considered arson related may not have 
been designated as such by the claims people participating in the study. This was 
due to Federal, state and local laws and ordinances that — in addition to judicial 
constraints ranging from privacy acts to discovery procedures — discourage such 
labeling in the absence of substantial evidence. The estimates of arson incidence 
derived from the claim survey are understated to the extent that these forces caused 
misclassification of arson fires. Although there were problems associated with 
collecting and interpreting data on arson, the findings of this study give a 
reasonable indication of the relationship between arson and nonarson fires for the 
time period studied and in the states selected for observation. 



Design of the Survey 
The survey was based on information about fires of suspicious origin collected from 
the claim records of insurance companies agreeing to take part in this study. 

The companies invited to participate in the survey and the claim records selected 
for review were chosen in a systematic fashion designed to collect substantial 
amounts of information without unreasonably burdening contributing insurers. 
Initially, the 10 insurers writing the largest proportion of homeowners insurance 
(residential coverage) and the 10 companies writing the largest share of commercial 
multiple peril insurance (commercial coverage) in each of 12 states during 1979 
were identified as participants. 

In. a few states, several insurers not affiliated with AIRAC either directly or 
through a trade association were included in the initial group. These companies 
were deleted from the list and the next AIRAC affiliated insurer with the largest 
market share was added. 

Tlte end result was a group of 49 residential insurers and 24 commercial insurers. 
Because several large insurers are leading writers of both residential and 
commercial coverage, the number of participating companies (57) reflects elimi- 
nation of any double counting. The market share of business written by the leading 
10 AIRAC affiliated insurers varied between 46 and 72 percent in the 12 survey 
states. 

Each company's market share was used as a basis for determining the number of 
claim records it was asked to review. Some companies with substantial market 
penetration in both residential and commercial fire insurance were asked to supply 
claims information for both areas of coverage. The largest number of records re- 
quested from a single company was 3,922 (residential and commercial) and the 
smallest request was for 38 records (residential). 

A data information form for the number of claims assigned was requested from 
each participating insurer. Copies of the residential and commercial data infor- 
mation forms appear in the Appendix of this study. 

in some states the insurance industry participates in programs called Fair Access 
to Insurance Requirements (FAIR) Plans, whereby property insurance is made 
available to people who otherwise would have difficulty obtaining coverage. Claim 
records were examined for voluntary business written directly by insurers in 12 
states and for business written through FAIR Plans in eight of these sample stales. 

Selection of states to be included in the survey was based on the relative size of the 
state's insurance market as well as a Hesire to have all regions of the country repre- 
sented in the survey. The 12 voluntary market states and the eight FAIR Plan 
states included in the survey are listed in Table '1. These states represent 49.5 per- 
cent and 57.6 percent respectively of the residential and commercial voluntary fire 
insurance markets and 66.4 percent of the FAIR Plan business throughout the 
country. The market share of the 10 largest AIRAC affiliated insurers in each of 
the survey states is shown in Table 2. 
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Only claims closed during 1980 were eligible for the survey. In order to increase 
the likelihood that sufficient information would be available, the only residential 
fires considered were those that were reserved for, or resulted in a payment of more 
than $ 1,000. Commercial fires involving more than $5,000 were eligible for review. 
Companies were asked to access their closed claim records sequentially without 
regard to suspected cause of loss, date of the fire or any characteristics other than 
the minimum size restriction and year of closing. FAIR Plans in each of the eight 
participating states were asked to provide information from an equal number of 
residential and commercial claim files. 

Information on a total of 13,418 ($594 million)* fire insurance claims was received. 
These responses were spread among the four market and coverage combinations 
as follows; 7,845 ($130 million)* voluntary residential claims; 2,785 ($398 
million)** voluntary commercial claims; 1,590 ($23 million)* FAIR Plan resi- 
dential claims; and 1.198 ($43 million)* FAIR Plan commercial claims. Because of 
uneven response rates among the participating companies in the states surveyed, 
results based on aggregated data are weighted according to the distribution of claim 
files shown in Table 3. 

In the language of statistical inference, the survey was based on a judgment or sub- 
jective sample rather than on a random sample. This type of sampling is felt to be 
appropriate when the purpose of the investigation is to develop a base of much 
needed information. Judgment samples generally have the advantage of being more 
economical and easier to conduct than surveys based on random sampling. 
However, samples have an undesirable characteristic in that standard statistical 
techniques cannot be applied to evaluate the accuracy and reliability of estimates 
based on sample data. Therefore, an evaluation of the "goodness" of estimates 
derived from judgment sample data is also a matter of personal judgment. Relation- 
ships disclosed in the survey data are considered to exemplify typical claims 
experience among leading insurers in the sample states during 1980. 

'Gross loss and damage. 

**An extremely large suspicious loss of $262 million has been omitted from 
these figures and the analysis. 
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Table 1 

Fire Insurance Markets 

In Survey States 

Name State'! Share ol Countrywide 
of Premiumt Written FAIR Plan Written Premium" 
Stit* Residential '        Commercial* S<000) % ol Countrywide 

Arizona 1.1% 13% N/A N/A 
California 11.6 14.3 $28,595 13 1% 
Florida 4.0 4.3 N/A N/A 
Georgia 2.2 1.7 1.283 06 
Illinois 5.0 58 18,760 86 
Maryland 1.6 1.6 N/A N/A 
Michigan 4.4 5.1 28.379 130 
Missouri 2.1 19 7.389 34 
New Jersey 3.5 44 19.946 9 1 
New York 7.5 lo.e 33.371 152 
Ohio 4.8 4.6 6.645 3.0 
Washington 1.8 20 N/A N/A 

"Based on direct premiums written for homeowners and commercial multiple 
peril insurance in 1979. 

Source: Best's Executive Data Service 

•'Based on FAIR Plan Report of Operations issued by the Property Insurance 
Plans Service Office. September 1980. Data are for the 12 months ending 
November or December, 1979. 
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Table 2 

Market Share of 
Participating Insurers in 

Survey States 

Name 
of 

Largest 10 AIRAC Affiliated 
Companies' MM Sliere 

State Residential* Commercial* 

Arizona 71.84% 6067% 
California 63 12 51 66 
Florida 62.08 4937 
Georgia 54.71 48.71 
Illinois 53.79 46.70 
Maryland 5920 56.79 
Michigan 56.78 45.79 
Missoun 63,57 45.59 
New Jersey 53.00 50.03 
New York 52.36 51.16 
Ohio 56 49 49.89 
Washington 64.58 54.85 

•Based on direct premiums written for tiomeowners 
and commercial multiple peril insurance in 1979. 

Source: Best's Executive Data Service 
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Detailed Findings of thie Study 
Incidence of Arson 

The incidence of arson is measured in this study in two ways. One, the prevalence 
of arson is indicated by the arson number percentage. The number percentage is 
equal to the number of suspected arson fires divided by the total number of fires, 
multiplied by 100. Two, the cost of arson is demonstrated by the arson dollar per- 
centage. The dollar percentage is equal to the total gross loss and damage of sus- 
pected arson fires divided by the total gross loss and damage for all fires, multiplied 
by 100. 

Either measurement must be qualified, since the data used for this study are sub- 
jective samples. They represent only the relative frequency of arson in the claim 
files of selected insurers (at least 45% market share) in 12 chosen (not random) 
states. Also, the claims searched were restricted to fires where the gross loss was 
greater than $1,000 for residential fires or $5,000 for commercial fires. These re- 
strictions were placed for two reasons. First, small losses generally have limited in- 
formation available in the claim files. Second, it was thought that arson fires tend 
to involve higher costs than nonarson fires, as supported by the data. As a result, 
the inclusion of a large number of small dollar losses would distort the number per- 
centage more than the dollar percentage. Because the sample was not random and 
because it was restricted as mentioned, no statistical confidence limits can be 
determined for the results. The number and dollar percentages of arson are given 
in Table 4 by insurance coverage (residential, commercial) and market (voluntary, 
FAIR Plan). 

Table 4 

Arson Number and Dollar Percentages 

Coverag* Market 
Sample 

Size 

Actual 
Dollars 

(Millions) 
Number 

(%) 
Dollar 
(%) 

Residential 

Commercial 

Voluntary 
FAIR Plan 

Voluntary 
FAIR Plan 

7,845 
1,590 

2,785 
1,198 

$130 
23 

398* 
43 

11 
30 

27 
40 

14 
28 

37" 
52 

'The effect of one extremely large suspicious loss of 
$262,0O0,0(X) has been removed. With inclusion, this figure 
would be 62%. 
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Table 5 

Median Gross Loss and Damage 

Coverage Market        Nonarson        Arson 

Residential 

Commercial 

Voluntary 
FAIR Plan 

Voluntary 
FAIR Plan 

$ 4.209 
9.291 

12,008 
14.250 

$15,000 
11.490 

23,355 
16,088 

Based on the median loss value, arson losses were more costly than nonarson losses. 
In the voluntary market, arson in residential coverage was 256% more costly than 
nonarson; in commercial coverage it was 94% more costly. For FAIR Plans, the 
differences were calculated at 25% for residential coverage and 13% for 
commercial coverage. These considerable differences between the voluntary market 
and FAIR Plans may, in part, be explained by the underwriting and geographic 
restrictions of the FAIR Plans. As noted previously, a direct comparison between 
residential and commercial coverage is not appropriate. 

•This may be due to the minimum loss limits placed upon surveyed claim files 
(Sl.OOOresidential, $5,000commercial). Direct comparison between residential 
and commercial data is inappropriate. 

10 
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Arson Motive 

Of particular interest to insurers are the motives for arson fires 
the arson number and dollar percentages, by motive, for the voiu 
the voluntary residential market, vandalism was the most common**'' 
of both the number and dollars of arson. However, vandalism ma*v,^* "• 
catchall category regarding those arson losses for which another^m*'* V 
readily determinable. °*'^« *'^ 

Arson fraud, or arson for profit, was the second most prevalent ttioiiv 
associated with 14% of the number of arson fires and 22% of the dollars^ t' *** 
losses. Arson fraud is the most difficult motive to ascertain or prove, Cons^ *'^ 
fraudulent arson fires may have been wrongly categorized as vandalism orbv'"*'"' 
other motive. The data for the voluntary commercial market were similar, buT!>l 
fraud incidence was less pronounced. '       ^ 

The FAIR Plans were remarkably consistent in the proportion of claims reported 
to be arson. However, with regard to arson motive their breakdowns ranged from 
extremely high in one FAIR Plan to zero in others. Because averages developed 
from such figures would be without meaning, no FAIR Plan motive averages are 
presented. 

The cost of fraud arson was higher than nonfraud arson. Table 5A expands Table 
5 to include the median gross loss and damage for suspected arson by "fraud" 
motive and "other" motive. 
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Table 4 indicates that, in terms of both the number and dollars of fire losses, arson 
incidence was greater for the FAIR Plan segment. Also, incidence was greater for 
commercial businesses.* Excepting the residential FAIR Plan market, arson fires 
cost disproportionately more than their prevalence would indicate ("dollar %" 
versus "number %"). 

It was recognized that selecting and surveying a few very large arson or nonarson 
losses at random could greatly affect dollar measurements. Therefore, the survey 
data was screened to remove any undue weight associated with any unusually large 
losses. Specifically, one $262 million arson loss significantly raised the arson dollar 
percentage as exhibited in Table 4. Thus, percentage measures for dollar loss 
amounts must be used with caution. To be conservative, the effect of the $262 
million arson loss is not included in the percentage measures used in this report. 

The median value is a measure of the relative costs of arson and nonarson fires 
which avoids the large-loss data distortions occurring with percentage or average 
value measures. The "median" value of a loss distribution is the dollar amount com- 
pared to which 50% of the fires have higher loss amounts and 50% have lower 
loss amounts. Table 5 presents the median loss amounts for nonarson and arson 
fires by coverage and market. 

Table 5 

Median Gross Loss and Damage 

Coverage        Market       Nonarson        Arson 

Residential 

Commercial 

Voluntary $  4,209 $15,000 
FAIR Plan 9,291 11,490 

Voluntary 12,008 23,355 
FAIR Plan 14,250 16,088 

Based on the median loss value, arson losses were more costly than nonarson losses. 
In the voluntary market, arson in residential coverage was 256% more costly than 
nonarson; in commercial coverage it was 94% more costly. For FAIR Plans, the 
differences were calculated at 25% for residential coverage and 13% for 
commercial coverage. These considerable differences between the voluntary market 
and FAIR Plans may, in part, be explained by the underwriting and geographic 
restrictions of the FAIR Plans. As noted previously, a direct comparison between 
residential and commercial coverage is not appropriate. 

•This may be due to the minimum loss limits placed upon surveyed claim files 
($l,0OO-residential, $5,000-commercial). Direct comparison between residential 
and commercial data is inappropriate. 
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Tables 6 through 9 present the results from Table 4 as subdivided by ownership, 
type of business (commercial), type of property (residential), and occupancy. For 
residential coverage, individual ownership had the lowest number and dollar 
percentages of arson loss (excluding the "other" category). Ownership by trust, 
partnership, or private corporation (FAIR Plans only) had the highest arson per- 
centages. Generally, there was little variation in arson incidence, by ownership, in 
the commercial coverage percentages. It is noteworthy that for individual owner- 
ship in the commercial voluntary market, the dollars of damage for arson (dollar 
percentage) was lower than the prevalence of arson (number percentage). This indi- 
cates a lowerthanaverage loss amount for arson fires in that category. 

Table 7 indicates that wholesale business had the largest incidence of arson in the 
voluntary commercial market and that the average loss size was not dispro- 
portionate. ("Number %"roughly equals "dollar %.") On the other hand, service, 
financial and commercial property-rental business did exhibit disproportionately 
high dollar losses versus the number of arson fires. For FAIR Plans, retail stores 
had the highest arson experience while private residence rentals had the lowest. 

Single-family residences and personal property had the lowest incidence of arson 
losses (Table 8). Appurtenant structures (detached garages, outbuildings) had the 
highest arson incidence. 

Table 9 indicates that arson was less likely when the insured was an occupant of 
the property. Vacant and unoccupied structures were most prone to arson. 

Figures 1, 2 and 3 present the incidence of arson by time of day, day of week, and 
month. 

Arson Motive 

Of particular interest to insurers are the motives for arson fires. Table 10 presents 
the arson number and dollar percentages, by motive, for the voluntary market. In 
the voluntary residential market, vandalism was the most common motive in terms 
of both the number and dollars of arson. However, vandalism may have been a 
catchall category regarding those arson losses for which another motive is not 
readily determinable. 

Arson fraud, or arson-forprofit, was the second most prevalent motive. It was 
associated with 14% of the number of arson fires and 22% of the dollars of arson 
losses. Arson fraud is the most difficult motive to ascertain or prove. Consequently, 
fraudulent arson fires may have been wrongly categorized as vandalism or by some 
other motive. The data for the voluntary commercial market were similar, but the 
fraud incidence was less pronounced. 

The FAIR Plans were remarkably consistent in the proportion of claims reported 
to be arson. However, with regard to arson motive their breakdowns ranged from 
extremely high in one FAIR Plan to zero in others. Because averages developed 
from such figures would be without meaning, no FAIR Plan motive averages are 
presented. 

The cost of fraud arson was higher than nonfraud arson. Table SA expands Table 
S to include the median gross loss and damage for suspected arson by "fraud" 
motive and "other" motive. 
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Table 5A 

Median Gross Loss and Damage 

Coverage Market Nonarson 

Arson 
(All 

Motives) 

Arson 
(Fraud 
Motive) 

Arson 
(Other 

Motives) 

Residential 

Commercial 

Voluntary 
FAIR Plan 

Voluntary 
FAIR Plan 

$ 4.209 
9,219 

12,008 
14.250 

$15,000 
11,490 

23.335 
16.088 

$25,000 

37.000 
18.457 

$12,865 

21.698 
15.971 

Table 5A indicates that, based upon median values, fraud arson was significantly 
more costly than suspected arson based upon other motives. In the residential 
voluntary market, it is nearly twice as costly and six times more costly than fires 
that were not arson. 

'The FAIR Plans were remarkably consistent in the proportion of claims re- 
ported to be arson. However, with regard to arson motive their breakdowns 
ranged from extremely high in one FAIR Plan to zero in others. Because 
averages developed from such figures would be without meaning, no FAIR 
Plan motive averages are presented. 
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Table 10 

Arson Fire Motive 
Voluntary Market* 

Coverage: Residential Commercial 

Number          Dollar Number Dollar 
Motive (%)                 (V.) (%) (%) 
Arson Fraud 14                  22 12 8 
Vandalism 53                  40 49 61 
Revenge 12                  12 11 6 
Concealment 6                   8 8 6 
Pyromania 3                   3 3 5 
Other 13                 15 16 15 

100                100 100 100 

Sample Size •53 766 

•The FAIR Plans were remarkably consistent in the proportion of 
claims reported to be arson. However, with regard to arson motive 
their breakdowns ranged from extremely high in one FAIR Plan to 
zero in others. Because averages developed from such figures would 
be without meaning, no FAIR Plan motive averages are presented. 
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Appendix 

Residential Arson Survey 
Data Information Form 

Check Applicable Blocks 

1. Cause of Fire 

(check only one) 
( ) 1)   Arson suspected 
( ) 2)   Arson not suspected (Go to Question 3) 

2. Motive for suspected arson (Answer only if (1) is marked 
above). 

(check only one) 
) 1) Arson fraud 
) 2) Vandalism 
) 3) Revenge 
) 4) Concealment of another crime 
) 5) Pyromania 
) 6) Other Motive:   

(Describe) 

3.   Type of Property 

Check major item of insured loss involved (check only one). 

( ) 1) Single family residence 
(  ) 2) Apartment 
(  ) 3) Condominium association 
(  ) 4) Other multi-family residence 
(  ) 5) Detached garage 
(  ) 6) Outbuildings 
(  ) 7) Personal property 
(  ) 8) Other 

4.   Occupancy at Time of Loss 

(check only one) 

( ) 1) Insured 
( ) 2) Tenant 
( ) 3) Insured and tenant 
( ) 4) Vacant 
( ) 5) Unoccupied 

20 
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5.   Type of Ownership 

) 1) Individually owned 
) 2) Private corporation 
) 3) Public corporation 
) 4) Trust 
) 5) Partnership 
) 6) Other 

6.   Geographical Area 

a.   Zip Code  

7.   Date and Time of Loss 

a.    Date  
Month (#)             Date Year (last 2 digits) 

b.   Time : ( ) AM      ( ) PM 

8. Insurance, Reserve, Loss and Damage and Payment on Building 
and Personal Property (include other applicable insurance 
separately). 

'Gross 

Amount Loss 

of mtaxifflum and 

Insurance Reserve Damage Payment 

a Building $ $ $ $ 

b. Personal Property $ $ $ s 

c. Insurance with other 

carriers 

$ $  $ $ 

'Gross loss and damage means the total estimated amount of direct loss caused 
by the fire to the insured property, regardless of the adequacy of coverage, 
compromised payment, reinsurance, salvage or other ameliorating items. 
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LIST OF AIRAC PUBLICATIONS 
Automobile Insurance 
Automobile Injury Compensation 

Examines the compensation systems used in the United States. Includes a survey 
of 42,204 injury-producing accidents involving 53.164 paid claims; a survey of 420 
claims of serious injuries valued at SI00,000 or more each; and a consumer panel 
survey of auto injuries for 60,000 U.S. households. 

Volume I: Automobile Injuries and their Compensation in the United States. 
AIRAC. A79 1, March 1979; xii, 254 pages. 

Volume II: Automobile Injuries and their Compensation in the United States. 
AIRAC. Statistical tables supportive of the three surveys covered in Volume I. 
A79-I, March 1979; vi, 409 pages. 

Both volumes are available at a cost of $15.00 per set from the Research Depart- 
ment of the Alliance of American Insurers, 20 North Wacker Drive, Chicago, 
Illinois 60606. which agreed to distribute it on behalf of AIRAC. Please make 
checks payable to All Industry Research Advisory Council. 

Magnetic data tapes containing the data from the insurer study of closed claims and 
the consumer survey may be purchased by writing to the Research Department of 
the Alliance. 

The following research reports are available at no cost from the All-Industry Re- 
search Advisory Council, 7315 Wisconsin Avenue, Suite 231-W, Bethesda, 
Maryland 20814. Each research report is an extension of findings from the two 
volume study Automobile Injuries and their Compensation in the United Slates. 

Subrogation of PIP Claims by Ann Durand. A80 1, July 1980; ii, 12 pages. Free. 

Attorney Representation by Lawrence W. Soular. A80-82, June 1980; ii, 8 pages. 
Free. 

Extent of Auto and Health Insurance by Ann Durand. A80 3, July 1980; ii. 7 
pages. Free. 

An Analysis of Accident Location in Relation to Area of Residence by Ann Durand. 
A80 4, July 1980; ii, 5 pages. Free. 

This publication is an update of the open PIP serious injury claims Survey in 
Automobile Injuries and Their Compensation in the United States. This new report 
monitors progress of the injured and updates expected costs. 

Insurer Study of PIP Serious Injury Claims — 1980 Follow-up Survey. AIRAC. 
A80 6, December 1980; vi, 22 pages. Free. 

Auto Theft 

A compendium of statistics on automobile theft in the United States. Auto Theft 
in the United States. AIRAC. A8I 3, December 1981, v, 22 pages. Free. 
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Characteristics of Uninsured Motorists 

The research report examines the characteristics of uninsured motorists and the 
vehicles they drive. Based on data from ofnciai accident reports Tiled with motor 
vehicle departments in seven states. 

A Study of Uninsured Motorists Involved in Reported Automobile Accidents by 
Ann Durand. A80-5, August 1980; ii, 27 pages. Free. 

Cost of Auto Insurance 

The research for this publication draws on data from 3.8 million auto insurance 
policies insuring nearly S.8 million vehicles, and defines premiums paid. 

The Cost of Auto Insurance: How Consumer Choices and Characteristics Affect 
the Premiums People Pay. AIRAC. A80 7, December 1980; viii, 52 pages. S3.50 
postpaid. 

Public Attitudes and Expectations 

A survey of public attitudes and knowledge of auto insurance. 

Public Attitude Monitor, 1980. AIRAC. ASM, March 1981; vi, 26 pages. Free. 

Public Attitude Monitor, 1981. AIRAC. A81-4. December 1981; vi, 27 pages. Free. 

A follow-up study of public attitudes regarding auto cost and choice of new cars, 
cost of auto insurance, auto safety, homeowners/renters insurance, and claim fraud. 

Driver Performance Records 

Documents massive underreporting of serious accidents and motor vehicle 
violations in state motor vehicle record systems. 

State Motor Vehicle Records as a Source of Driver Performance Information. 
AIRAC. A81-2, March 1981; v, 15 pages. Free. 

Property Insurance 
Urban Home Insurance 

A survey that measures experience and attitudes of homeowners on the availability 
and affordability of home insurance in the cities of Chicago, Cleveland, Atlanta, 
Philadelphia. Los Angeles and the borough of Brooklyn in New York City. 

The Availability of Homeowners Insurance in Six Major Cities: Consumer Experi- 
ence and Attitudes. AIRAC. P81 I. May 1981; vi, 40 pages. $2.50 postpaid. 
Discounts for large orders. 

A report that investigates the attitudes, awareness and experiences of FAIR Plan 
policy holders in 12 Major American cities 

Attitudes of AIR Plan Home Insurance Policyholders in 12 Major American Cities. 
AIRAC, P81 2, October 1981; vi, 52 pages. $2.50 postpaid. Discounts for large 
orders. 

Arson Incidence Claim Study. AIRAC, P82 1, March 1982; v, 29 pages. Free. 
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Liability Insurance 
Manicipat LiabiHty 

Two questionnaire surveys were carried out to identify and measure trends in 
liability of municipalities as to the availability of coverage, the cost of coverage, and 
actions needed to control rising liability. Survey responses were received from 83 
insurance companies and 853 municipalities. 

Municipal Liability Insurance: Survey of Municipalities and Insurance Companies. 
AIRAC. L80'l, May 1980; xi, 71 pages plus 284 pages of tables in appendices. 
SI t.SO postpaid. 

Municipal Liability Insurance: Survey of Municipalities and Insurance Companies. 
AIRAC. Summary. L80-2, May 19801; vi, 9 pages plus 8 pages of tables. $1.50 

A third study summarizes premium and loss experience of the municipalities 
surveyed in the foregoing report. 

Municipal Liability Insurance: Underwriting Results. AIRAC. L80-3, December 
1980; viii, 80 pages. $3.50 postpaid. 

[Whereupon, at 10:33 a.m., the subcommittee proceeded to other 
business.] 









*, -^^r.' -•• 
>• • 




